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" WE DESIRE NOTHING MORE THAN THAT NEW AMSTER- 
DAM, OUR CAPITAL AND RESIDENCE, MIGHT CONTINUE AND 
INCREASE IN GOOD ORDER, JUSTICE, POLICE, POPULATION, 
PROSPERITY, AND MUTUAL HARMONY." — Governor Stuyvesant, 
1645. 
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The author received permission from the late Chief 
Justice, Samuel Jones, to dedicate the following work 
to him. As it was passing through the press, death 
closed the long course of the labors and honors of that 
venerable man. The inscription which I should so grate- 
fully have tendered to the living, I mournfully offer to 
the memory of the dead. It is but a feeble strain to add 
to the sound of that homage to his worth, which the 
united voice of the profession has uttered. He lived the 
life of a lawyer and a judge — unsurpassed in learning, in- 
tegrity, and ability. He died, entitled to the tribute of 
Tacitus to Agricola, " possessing all the best enjoyments 
that spring from virtue ; adorned with every dignity^' 
with his honors blooming around him, and the ties of 
friendship preserved to the last." He died, with what the 
noble Roman did not possess, " in the communion of the 
Catholic Church, in the comfort of a reasonable, religious, 
and holy hope." Let his memory be cherished, and his 
example be followed, as a model of all that was earnest, 
just, and wise ; and his influence will live, as a blessing 
beyond his life. 



INTRODUCTIO N. 



The city of New York, from the period when a few 
enterprising Hollanders built a solitary trading hotfse 
upon its southern point, (a) has spread itself oyer half the 
island, and expanded its population to half a million of 
people ; from the time when a simple charter of half a 
dozen lines, and a few plain ordinances were sufficient for 
its government, its code has increased to a volumnious 
body of laws, found in ancient charters, with elaborate 
clauses — in a multitude of statutes, with complicated pro- 
visions — and in a mass of ordinances, most important in 
their influence, and minute in their details. The franchises, 
the privileges, the property of this great mass of citizens 
are, to a large extent, regulated and controlled by this ex- 
tended code. The prosperity and peace of a great city 
are under the dominion of a body, endued with every 
species of political power — exercising legislative, judicial, 
and administrative functions; without one element of per- 
manence, and with the slightest imaginable element of 
restraint. 



(a) A. D. 1615. 
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To trace these powers to their source ; to show where 
they yet rest upon the old foundations, and where upon 
modern legislation; where they have been respected and 
strengthened, and where they have been assailed and 
impaired — to exhibit how the revolutions of the state and 
the mutations of government have wrought upon them, as 
well as to sot them forth in their present legal operation, 
is a task deeply interesting to every citizen ; most useful, 
if worthily accomplished; and serviceable, even in the im- 
perfection of its performance. 

If any one will pay the slightest attention to the vast ex- 
tent and great complexity of the rights of the Corporation 
of New York, and of the interests subject to its rule, he 
will conclude that few communities demand a more com- 
prehensive, or a more clearly denned system of govern- 
ment. The Supreme Court of the state has thus spoken 
of it : 

" The Corporation of New York differs widely from a 
private corporation ; it more nearly resembles the Legis- 
lature of an independent state, acting under a constitution 
prescribing its powers. "(a) And in another case, (b) Chief 
Justice Nelson says : 

" The Charter of New York confers upon the Corpora- 
tion many powers and privileges that belong to them in 



(a) 6 Wendell, 655 

(6) Britton vs. The Mayor of New York, &c. 
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common with private companies or individual citizens, 
which they hold and enjoy, in the capacity of a private 
corporation." 

He enumerates the capacity of suing, of holding pro- 
perty, and of disposing of the same : 

" The Charter also conferred upon them the ferries on 
both sides of the East river, and all others then and 
thereafter to be erected and established, all round the 
island, and all fees and perquisites appertaining or belong- 
ing thereto ; also, all the ground between high and low 
water marks on Long Island ; and all the waste, un- 
patented, and unappropriated land within the limits of the 
city; together with the rights of dockage, wharfage, and 
all rents, issues, and profits arising or growing out of the 
same; also, all rivers, creeks, caves, ponds, &c; fishing, 
fowling, hunting, &c, and all mines, minerals, &c, within 
the limits of the city." 

" These grants, and many others that might be enume- 
rated, constitute a large mass of private rights and 
interests, in various descriptions of property, real and 
personal, corporeal and incorporeal, held and enjoyed by 
the city, in the same way and in common with any citizen 
upon whom like property and franchises might have been 
conferred ; and, within the limits of the grant, the Cor- 
poration may deal with the property, in the management 
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and disposition of the same, in any way that would be 
lawful for an individual owner, and any contracts and en- 
gagements entered into by them, in the course of such 
management and disposition, would be as obligatory upon 
them, as upon an individual." 

" On looking into the Charter, it will be found to em- 
brace an extensive grant of political power, legislative, 
executive, and judicial, which, so far as granted, represent 
these great departments of the state government, and 
which are lodged with the defendants in their capacity as 
a Municipal Corporation. The legislative power is con- 
ferred upon the Common Council. That body is em- 
powered to frame, constitute, ordain and establish, from 
time to time, all such laws, statutes, ordinances, and con- 
stitutions, which to them, or the greater part of them, 
shall seem to be good, useful or necessary for the good 
government of the body corporate." 

This is an outline of the great offices, duties, and au- 
thority of the Corporation of the city of New York. 

The attempt of the author, in the following work, will 
be to explain the nature and extent of these powers and 
offices — to exhibit them in their practical operation upon 
the most material subjects to which they apply; and upon 
these subjects to present the law as it now stands, in its 
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details as well as principles, as that law is to be found in 
charters, statutes, ordinances and decisions. 



All the rights, powers, interests, and functions of the 
Corporation of New York may be arranged under the 
heads of Proprietary, Legislative, Executive or Municipal, 
and as to some of its members, Judicial. 

But, in the first place, it is necessary to trace the sources 
of these powers. This involves the consideration of the 
Charters; the extent of authority under them, and the 
restrictions upon that authority. 

The plan of the work is this : 
- First — An historical account of the Municipal Govern- 
ment ; the successive Charters which were granted to the 
City; and their general provisions. 

Their recognition by the Colonial Assemblies; and a 
view of the statutes made to conform, aid, amplify, or 
restrict them ; their validity, at the period of the Revo- 
lution ; the constitutional provisions of 1775, and subse- 
quently, relating to them ; and the effect of the Act of 
1828, repealing the colonial laws, upon them. 

The general powers of the Corporation will then be 
classed and discussed ; which of them are susceptible of 
legislative interference and which are exempt from any 
such control. 
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The authorities and decisions of our Courts, showing 
to what extent the legislative interposition has been sanc- 
tioned by them, will be fully stated ; and from these, as 
well as the fundamental doctrines of the law, an attempt 
will be made to show in what cases the rights of the Cor- 
poration are inherent and irreversible; and where the 
power of the state may intervene. 

Some general propositions, as to the present force and 
operation of the Charters; relating to the legislative action 
as the source of several powers exclusively or concur- 
rently, and the rule where they may possibly conflict, are 
then deduced. 

These form the topics of the first chapter. 

_ In the second chapter the territorial extent and ju- 
risdiction of the city is stated 

The third chapter relates to the proprietary interest 
of the Corporation, under the following heads : 

„ 1. The general right to .acquire and hold property, with 
the restrictions upon that right, and modifications of the 
power of alienation. 

^- 2. The right to ferries. 

3. The right to the strip between high and low water 
mark on the Long Island shore. 

4. The right to the shore between high and low water, 
around Manhattan Island. 

5. The right to the four hundred feet below low water 
mark. 
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6. The right to wharves, piers and slips. 

7. The right to the common lands. 

8. The right to certain specific parcels of property. 
The Aims-House. 

The Battery. 

The Government House lands. 

9. The rights in streets. 

10. The line of exterior streets. 

11. The Croton Aqueduct. 



PART I. 



CHAPTER I. 

THE CHARTERS, THEIR HISTORY, AND LEGAL FORCE. 

SECTION I. 

The year 1615, "when the first establishment was made ^ m l 
by the Dutch, on the south-west point of the Island of Govern- 
Manhattans, may be taken as the date of the foundation of thTpro- 
the city of New York. In 1621 the States General made a Uso" t0 
grant of the country to the West India Company. In 
1624 Peter Minuit was appointed Director, with a Council 
of Five; and in them the supreme executive and legislative 
authority in the colony was placed. The Director and 
Council were also vested with judicial power/") In 1629 
Wouter Van Twiller arrived at Port Amsterdam. His 
commission was from the Lords States General of the Unit- 
ed Netherlands and the privileged "West India Company. 
The government was lodged in him as Director, with a 
Council, and their powers were almost absolute. 

In the year 1629, the Assembly of Nineteen, in Amster- 
dam, granted to the colonists a charter of Freedoms and 
Exemptions. By the 19th article, the colonists who hap- 
pen to be on the respective rivers, shall be at liberty to 
appoint a deputy to give information to the commander 
and Council, of all things relating to the colonies/ 6 ) 

It appears that a Board, or College of Twelve, was chosen 



(a) O'Callaghan's History, vol. i. p. 101. (J) Ibid, p. 119. 
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under this article. The number was afterward reduced 
to eight. But this first body was dissolved and extin- 
guished by the mere will of the Director, and the latter 
was little heeded and of no fixed authority. 

It is not pertinent to the present work to state any thing 
more as to the office or acts of this body, except to notice, 
that in 1642 they demanded privileges for the city similar 
to those which in 1652 were actually conferred. Thcy 
stated that " the smallest village in Fatherland, had a 
Board of from five to seven schepens, for the management 
of their local affairs. "W 

In the year 1645 the system of government was more 
carefully adopted. A Director General and a Council, 
composed of a Vice Director and Fiscal, were appointed; 
and the privilege of delegating one or two persons from 
the towns or villages, to give information to the principal 
government as to the state and condition of the settlement, 
was reconfirmed. W 

In J uly, 1646, the commission of the States General was 
issued to Peter Stuyversant, appointing him Director 
General, giving him power " to administer with the Coun- 
cil, as well now as hereafter, to be appointed with him, the 
said office of Director both by water and by land." The 
powers conferred were of the most ample nature, and un- 
der them the Director and Council claimed and exercised 
almost absolute authority. The province was ruled by 
proclamation. The Director General was appointed by 
the States General; the Vice Director and Fiscal by the 
West India Company.^) 

In 1647, a step was made toward a representation of the 

(o) O'Callaghan's History, vol. ii. (6) Appendix O'Callaghan's History, 
vol, ii. p. 559. Instructions of the Commissioners of Nineteen of the 
General Privileged West India Company, (c) O'Callaghan's History, vol. 
ii„ pp. 17, 18. 
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people in the government. An order of Council was is- 
sued, allowing the people to choose eighteen persons from 
whom the Director and Council would select nine, " as is 
customary in Fatherland," to give their advice when called 
on, and to assist in promoting the welfare of the coun- 
try.^) 

The election was held, and in September, 1647, an act 
or charter declaratory of their powers was promulgated, a 
portion of which will be found in the note.C") 

It is true, that about fifteen years before, there was a 
faint indication of the republican principle of representa- 
tion; but now the body became fixed, and gradually en- 
larged its authority. 

During the struggle between the Director General and a 
large party in New Netherlands, which continued for al- 
most the whole of Stuyversant's government, the dele- 
gates, who presented a remonstrance to the States General, 
accompanied it with a separate petition, in which the col- 
onists specified the several reforms they demanded. The 
first of these was " a Burgher or Municipal government, 
suitable to the province, and resembling somewhat the lau- 
dable institutions of Fatherland." 

The Committee of the States General, reported in April, 2 
1650, a provisional order for the government of the Prov- 
ince; one of the articles of which was, "that the Council der ' 11 
of New Netherland should consist of one President or Di- 
rector, one Vice Director, and three Counselors; whereof 
one should be appointed on the part of their High Mighti- 
ness and the West India Company, and the other two to 
be selected from among the resident inhabitants of the 
country."^) And another article, (the 17th,) provided, " that 

(a) O'Callaghan's History, vol. i., p. 36. (b) See Appendix, note 1 
(c) O'Callaghan's History, vol. ii., pp. 183, 136. 
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there should be within the city of New Amsterdam, a Bur- 
gher government, consisting of a Schout; two Burgomas- 
ters, and five Schepens." 
3 - In 1652, the Directors granted to New Amsterdam a 
aunt of municipal government according to the recommendation of 
the Committee of 16S0. It was to consist " of one sellout, 
two burgomasters, and five schepens, to be elected by the 
citizens in the manner usual in this city of Amsterdam." 

The model furnished by the city of Amsterdam, was of a 
schout, four burgomasters and nine schepens, besides a 
Council of thirty-six members. The fourteen first named 
officers composed a Board or College, styled, " The Lords 
of the Court of the city of Amsterdam," and in these was 
vested the right to make all city laws and ordinances/") 

The right however of this municipal body to frame the 
laws for the city was not immediately allowed. It appears 
that the Director General insisted, not only upon the power 
of appointing the members himself, but gave them to under- 
stand that their existence did not diminish his own author- 
ity in conjunction with the Council, to make laws and or- 
dinances even for the city.W 

The burgomasters and schepens persevered for several 
y«ars in an effort to procure the nomination of their own 
successors. They made repeated applications to the Di- 
rectors in Holland for an enlargement of their powers un- 
der the charter. In 1653, an application of the latter 
character was granted. The excise of beer and wine was al- 
lowed to them on condition that they paid the public salaries. 

In 1656, the burgomasters of Amsterdam issued their 
lions of " conditions " for the settlement of New Netherlands, ac- 
cording to an agreement with the West India Company. <0 

(a) O'Calkgton's History, p. 210. (S) Ibid. 213. (c) Collect. Historical 
Soeicty, vol. i., p. 291. 
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By the 11th and other articles, it was provided, V that the 
said fortified place allotted for the residence of the colo- 
nists, whether we call it a city or town, respecting the po- 
lice or distribution of justice, and especially the matter of 
descents, shall be regulated in the same manner as here in 
Amsterdam." 

" They shall first have one schout or officer, as the head 
of justice, appointed in the same manner as here." 

"The schout shall be appointed in the name of their 
High Mightinesses and the West India Company, by the 
Deputies of Amsterdam, who for this end, by power of at- 
torney, shall give authority to the Director." 

"They shall moreover have three burgomasters, who 
shall bo appointed by the Common Burghers, out of the 
most honest, fit, and rich — " 

" And five or seven schepens, for which purpose the body 
of the burghers shall nominate a double number, that the 
Director, by attorney, as is mentioned in the 13th article, 
may make an election out of them." 

There was also a provision that when the city increased 
to two hundred families or upward, they should themselves 
choose a Common Council, of twenty-one persons, to meet 
the burgomasters and schepens. 

In the year 1657, the law respecting Burghrect, or mu- 
nicipal freedom, was passed. This law has been adverted 
to by Chancellor Kent, and also in the proceedings of the 
City Convention of 1829, as the earliest Dutch charter. 
It was, however, in fact, a division of the citizens into two 
classes, and a modification of ancient regulations, by which 
an aristocracy, by purchase and otherwise, was established. 
It is well explained by Dr. O'Callaghan, in his history/") f^ 1 **,^ 

The province having been surrendered to the English in 1666. 



(a) See Appendix Note 2. 
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the year 1664, Governor Nicolls, the first English governor, 
granted an act of incorporation to the inhabitants in the 
year 1665. The city was placed under the administration 
of a Mayor, Aldermen and Sheriff/ ) 

The Dutch having in 1673 regained possession of thf 
province, held it for a short period. During that time the 
Charter of Nieolls was revoked, and the old system re- 
stored. (Eenckes and Evertson's Charter, 17th Aug. 1678, 
Docum. Hist, of New York, vol. L, p. 605. Colve's Pro- 
visional Instructions, Ibid.) 

6. The treaty of peace of 1674 reinstated the English in the 
predama- possession of the colony; and in November of that year, 
tion, . Q.Q Ternor Andros issued a proclamation, declaring " thav 

all former grants, privileges, or concessions, and all estates 
under his Royal Highness before the late Dutch govern- 
ment, were thereby confirmed. In October, 1675, Andros, 
by proclamation, and in virtue of the Duke's Letters Patent, 
appointed certain persons to be the Mayor, Aldermen and 
Sheriff, with full power among other things, to rule and 
govern all the inhabitants of this city and corporation, and 
all strangers." 

This was undoubtedly a recognition of Nicolls' charter, 
and an appointment of the functionaries under it, in or- 
der to remove doubts arising from the temporary dominion 
of the Dutch. I have collected, in a note, some useful and 
interesting proceedings of the Corporation under the char- 
ter of Nicolls. Their particular application will be here- 
after stated.W ■ 

7. The next step in the history of the charters of the city, 
iUKSfor was taken in 1683. In November of that year, the Mayor, 
a charter. Aldermen an d Commonalty presented a petition to Lieu- 
tenant Governor Dongan, praying for a confirmation of 



{a) See Apj endix, note 8. 



(6) Ibid, note 4. 
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all charters, and for various other franchises and privileges. 
As a record of the claims of the corporation this document 
is important/") 

Numerous discussions took place in that year between 
the Governor and the Common Council; a part of their 
application was referred to the Duke; and at last, on the 8 - 
22d of April, 1686, the complete charter was granted, un- 1686. 
der which the city government was chiefly conducted until 
the charter of 1730 was issued by Montgomerie. 

As every material clause of this charter of 1686, will be 
quoted in different portions of this work, it is only thought 
necessary here to state, that it confirmed fully all previous 
franchises, privileges and rights before bestowed by any 
charter or grant, and that various new and important priv- 
ileges and interests were conferred by it. The preamble, 
however, is transcribed in a note/ 4 ) 

A point, which it seems, gave rise to some distrust as to 9. 
this charter, should here be noticed. ftSk B °« 

On the 6th of February, 1685, the Duke of York ascended £•■*» 
the throne of Great Britain as James II. eK "™' 

The effect upon the ducal commission, and consequently 
upon the previous charters of Nicolls and Andros, is the 
point adverted to. 

The patent to the Duke, of 1664, granted the tract of 
country described therein, including New York, " with all 
royalties, and all his Majesty's estate, together with the 
right of government." After the treaty of 16*74, (the prov- 
ince having been conquered by the Dutch, in 1673,) the 
Duke obtained another patent from the crown, dated the 
29th of June, 1674. This was as comprehensive in its 
character as that of 1664; and the Duke's commission to 



(a. Copied in note 5, Appendix. 



(5) Note 6. 



THE CHARTERS. 



his governors authorized them to exercise every power 
which by the letters patent was granted to the Duko. 

It is immaterial whether between February, 1685, and 
April, 1686, Dongan had received a new commission from 
James as King, or acted under his old commission from the 
Duke, given in 1682. Supposing the latter to have been 
the case, the Duke was the grantee of all royalties and 
right of government directly from the crown. He had 
conferred them, in the utmost extent, upon his governor. 
The accession to the throne of the individual, could not of 
itself revoke a commission so as to effect any rights con- 
ferred under it, before an actual revocation. It is clear 
that as king he could not repeal a charter granted in truth 
by royal authority, although delegated first to the Duke 
and next to the governor. 

I am aware that it has been urged, in former times, that 
the accession of the Duke to the throne, merged what he 
had done as Duke in his kingly power; and that he could 
abrogate charters granted by him in that capacity. The 
doctrine is contrary to reason, justice and law. The crown 
cannot revoke or annul a patent granted directly by itself; 
(Burrows, 1656,) nor consequently a patent granted by its 
duly constituted agent. The Duke was the grantee and 
agent of the crown for this purpose; the governor was his 
agent, and therefore the agent of the crown. When 
Charles the II. assailed the charters of the realm, he did 
it through the forms of law, by a quo warranto, to which the 
courts lent themselves/") Other chartered bodies, intim- 
idated or seduced, accepted new patents from him. In the 
reign of James the II., it was asserted in the House of 
Commons, that "the compulsory substitution of new for 



(ee) Miller's Eng. Gov., vol. iii. f p. 58. 
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ancient charters, amounts to a disseisin of the subject of 
his freehold without a trial."W 

In Marshall's History of the Colonies, it is stated, that 
ineffectual efforts were long made to induce the General 
Court of Massachusetts to surrender the charter; but they 
resisted — " they deeming it better to die by the hands of 
another, than by their own." See also Pownall's History 
of the Colonies— 54, 58.W 

Yet there is a distinction to bo here observed. Although 
every right conferred by the Duke's governors was irrevo- 
cable, yet when the Duke became king, the royalties which 
had been conferred upon him as Duke, vested in him as 
king. This is clearly expressed in the reply of Governor 
Tryon, to the questions addressed to him by the Board of 
Trade, in 1174. "By the grants of this province and other 
territories to the Duke of York, in 1668-4, and 1674, the 
powers of government were vested in him, and were ac- 
cordingly exercised by his governors until he ascended the 
throne, when his rights as proprietor merged in his crown, 
and the province ceased to be a charter government. From 
that time it has been a royal government."^') 

The result is, that the charters granted prior to that of 
1686, under the ducal commissions, were unimpaired by 
the accession of James to the throne; and that the charter 
of Dongan, even if bestowed under his commission from 
the Duke, was effectual to ratify them, as well as to confer 
any now interests or franchises. The presumption from 
the recital must however be, that ho had a fresh commis- 
sion from James as king. 

(a) Viscount Lonsdale, May, 1685 ; Lingard's History, vol. iv. p. 28. 

(&) The observations of Mr. Sergeant, arbitrator in the Pea Patch case, 
(Wallace's Rep., 138,) are strong upon this point. 

(c) London Doc, 44, Albany, Transcribed Valentine's Manual, 1851, 
p. 871. 
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This charter of Dongan has received both legislative and 
judicial recognition; nor am I aware that its validity has 
ever been seriously impeached, nor of any ground on which 
it can be successfully assailed. This subject will, however, 
be more particularly noticed when the charter of Mont- 
gomerie is discussed. (See post this chapter, subd. 18.) 
10 - The radical change in the government of England, re- 
tic Revo- suiting from the revolution of 1688, raised many points 
1688. upon which doubts, real or imaginary, were based. The 
influence of this change was felt in the colonies. The act 
of Parliament (3 William and Mary, 1690,) was passed for 
the quieting men's minds; recognizing William and Mary 
as the lawful sovereigns, and establishing the acts of the 
last Parliament. 

Act'of ^ n Aj*Bj 1691, an act of the Assembly of New York was 
1691. a( Jopted for a similar purpose. It provided that all char- 
ters, patents and grants, made, given and granted, and well 
and truly executed under the seal of the province/") con- 
stituted and authorized by their late majesties, the kings 
of England, and registered in the Secretary's office, unto 
the general and respective corporations or bodies politic, 
of the cities, towns or manors; and also to the several and 
respective freeholders within the province, are, and forever 
shall be deemed, esteemed, and reputed good and effectual 
charters, patents and grants authentic in the law, against 

(a) The first seal was one granted by the Dutch West India Company 
to New Amsterdam, in 1654. Tiie next was a seal for the Province, and 
one for the city, given in July, 1669, by the Duke of York. « to be used 
upon all occasions for the sealing of warrants, grants, treaties, &c, which 
in any way concern the Province or Corporation of New York." In 1686, 
another seal was granted to the city, which remained until the Revolu- 
tion. The seal of the Province of 1669, remained the seal until the acces- 
sion of William and Mary, when one bearing their effigies was adopted : 
and this continued until 1705, when it was broken, and a new one trans- 
mitted from England. 



THEIR HISTORY. 



25 



their majesties, their heirs and successors forever, notwith- 
standing the want of forms in the law, or the non-feasance 
of any right, privilege or custom, which ought to have been 
done heretofore by the constitutions and directions con- 
tained in the respective charters, patents and grants afore- 
said. 

By the second section, " all the patents, grants and char- 
ters, made, given and granted as aforesaid, unto all and 
every the several and respective corporations or bodies 
politic of the cities, towns and manors, and also unto all 
and every the respective freeholders, their heirs and assigns 
forever, within this province, are, to all intents and pur- 
poses whatsoever, hereby ratified and confirmed." 

In the able opinion pronounced by Judge Wright, in the opinionof 
case of the State vs. Livingston, (January, 1851,) there is \v°?St 
a full exposition of this statute. u "' 

After stating the first two sections of the act, he dis- 
cusses the point, which had been raised, that the statute was 
merely passed to save and assure corporate rights and priv- 
ileges, notwithstanding such rights might have been tech- 
nically lost by non-feasance, and also the rights and priv- 
ileges of freeholders and cities, towns and manors, where 
the charters, patents or grants had been given either by 
the reigning house, or by the excluded house of Stuart; 
and was not intended to sanction any grants of lands to 
individuals. He thus concludes : " It is not doubted that 
the act confirmed, as against the crown, the charters, pa- 
tents and grants to municipal corporations, or bodies po- 
litic, and the rights and privileges secured thereby to free- 
holders therein. The only doubt is, whether it was in- 
tended to apply to patents or grants of land to individuals. 
The language of the second section would seem broad 
enough to cover the last named description of grants." 
4 



26 



THE CHARTERS. 



After some further discussion, he expresses the inclination 
of his opinion to be that by the true construction of the sta- 
tute, patents and grants to individuals were confirmed by 
this statute. In the elaborate opinion of Judge Harris, in 
The People vs. Van Rensselaer, (September, 1852,) it is 
laid down : That the object of the act was two-fold; first 
to quiet all apprehensions as to the validity of grants made 
by or under the authority of the sovereigns who had just 
been dethroned, and then to save the grantees from any 
forfeiture they might have incurred during the convulsions 
just passed. The colonial legislature intended to assure 
the colonists, that their own rights should not be prejudiced 
by the revolution which had taken place in the mother 
country. The act was to confirm all titles which under 
the former government would have been held to be valid, 
and to re-establish such titles as during those troubles had 
been forfeited. 

The learned Judge insists that the statute could not ren- 
der valid what was before illegal. 
13 - , While the charter of 1686 was thus the source of tho 

Aotsofthe 

Lsgisia-^ powers of the corporation; the aid of the legislature was 
of this often found necessary for the proper enforcement of those 

charter, - ' 

powers. It is probable also, that a jealousy in the assem- 
bly of royal prerogative led to the interference of that body 
with the city government. This feeling is plainly traceable 
at a later period, although the statutes now referred to 
were generally needful for strengthening and aiding the 
Common Council. (°> 
. 14 : , Some historical notices of the acts of the corporation un- 

Aotsof the * 

Corpora- r] er the charter of 1686, both before and after the colonial 

tion under 

charter of ac t of 1691, will be found useful as proofs of the powers 
then claimed, and of the mode of exercising them/ 6 ) 



(a) See Note 7. 



(b) Note 8. 
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The charter "ranted by Lord Cornbury, in 1*708, related 15 - 

/. ■ Chart* 

exclusively to the ferries, and to a grant of a strip of land 1708. 
on the Brooklyn side of the East river, between high and 
low water mark. This charter, and the petitions connected 
with it, will be hereafter stated in full/") 

Then, in 1730, the last and most important of the char- ^ 16 - 
ters was granted by Governor Montgomerie. As all its 1730. 
provisions which fall within the scope of this work, will be 
minutely stated under the appropriate heads, it is deemed 
useless to make here even an abstract of its contents. The 
previous steps taken by the corporation, and the petition 
upon which it was granted, are however copied.' 4 ) 

A portion also of the preamble as to the doubts which 
had been suggested respecting the previous charters, is also 
transcribed/') 

In relation to these doubts, it may be sufficient to ob- 
serve, that the one founded upon the grants being by the 
governors, and in their names, if of any force at all, was 
obviated in Montgomerie's charter. The introductory 
clause is, " George the Second, by the grace of God, king, 
&c." But in truth, the objection has no weight. The 
governor was authorized to grant and convey, and the 
great seal of the province was the evidence of the trans- 
fer. 1 ^) 

The objection arising from the different styles of the in- 
corporated bodies, would apply to the Dutch charters, and 
to those granted by Andros and Nicolls, but would not 
apply to the charter of Dongan, or of Lord Cornbury; both 
of which are to the Mayor, Aldermen, and Commonalty of 
the city of New York. 

(a) Post eh. III., §2. (4) Note 9. (c) Note 10. 

(d) Bogardus ts. Trinity Church, 4 Sand. Ch. Rep. 735, or Judge Harris 
in The People vs. Van Rensselear. 
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17. In the year 1732, this charter with all others, was rati- 
'i732° f fled and established by an act of the colonial assembly, 

transcribed in full in the note.(°) 

The charter of Montgomerie, with those it enumerated 
and confirmed, and this act of 1732, formed the foundation 
of the municipal government and of the rights of the cor- 
poration, down to the Revolution and the constitution of 
1777. V arious statutes were passed within that period to 
endue that body with new powers, or to aid in the exer- 
cise of those before possessed. A reference to some of the 
most important of these and which appear to involve some 
principle, is made in the note W. A more particular state- 
ment of these provisions will be found under particular 
heads. 

18. At this period — on the eve of our great political refor- 

ofttfooi- mation, we may usefully pause and inquire, on what foun- 

iit'tho™ dation did the rights and powers of the corporation then 

am?: 1776 rest > an< i "what was the legality and strength of that foun- 
dation ? 

And upon this subject the statute of 1732 is of such high 
importance, that it becomes an essential inquiry, whether 
there was any thing to impeach its validity or force. If 
there is nothing, it is then (as will be afterward particularly 
dwelt upon) a charter given by the whole power of the 
government — equivalent to an act of Parliament — and is 
an adoption and sanction, by reference, of every grant, 
property, right, and power, given by any preceding 
charter. 

There has never been a suggestion impeaching this sta- 
tute, as I believe, except what is found in the Municipal 
Gazette, of June 24th, 1846. A letter is there transcribed, 
written by Governor Cosby, to the Board of Trade, dated 



(a) Note 11. (J) Note 12. 
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the 29th of August, 1738, stating that he had signed the 
act of 1732 without being sufficiently acquainted with its 
contents; making some objections to it, and suggesting that 
the Lords should not act upon it, until he could write fur 
ther» 

The editor observes that the law was never acted upon 
by the Home Government, and therefore was not a law. 
But this is clearly a mistake. 

1st. The law is printed in the Revision by Smith and 
Livingston, as in force. They were authorized and directed 
to compile all such laws as were in force in 1752. 

2nd. It is found in all the editions of the laws by Brad- 
ford, who in 1729 was appointed printer of the laws then 
in force. (Edit, of 1735, 1763, 1765.) 

3rd. It is also printed in Jones & Variek's edition, as 
not re-enacted or repealed; but as they state in the pre- 
face, forming part of the then existing laws of the state. 

4th. Again, it is a mistake to say, that the acts of the 
Colonial Assembly did not become laws until approved by 
the king. On the contrary, with some special exceptions, 
(very doubtful as to their legality) the laws passed by the 
assembly, and ratified by the governor and council, must 
have been disaffirmed expressly by the king in council, or 
they were binding. 

The commissions to the governors prove this. I trans- 
cribe a part of that issued to Sir Danvers Osborne, the gov- 
ernor in 1753. W 

So in the reply of Governor Tryon, in 1774, to certain 
questions of the Home government, he says, " All laws pro- 
posed to be made by the Provincial Legislature, pass 
through each of the houses of Council and Assembly, as 
bills do through the House of Lords and Commons, in 



(a) See note 13. 



(b) Note 14. 
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England; and the governor has a negative voice in the 
making of all such laws. Every law so passed is to be 
transmitted to his majesty, under the great seal of the 
Province, within three months or sooner, after the making 
thereof, and a duplicate by the next conveyance, in order 
to be approved or disallowed by his majesty; and if his 
majesty shall disallow any such law, and the same is signified 
to the governor under the royal sign-manual, or by order of 
his majesty's privy council, from thenceforth such law shall 
become absolutely void." 

There is also a striking proof of this position in the in- 
structions to Governor Cosby. He was especially directed 
not to give his assent to any bills for loaning the credit of 
the colony, issuing paper money, &c. ; but to forward them 
to the Board of Trade, to be examined and submitted to the 
king. The royal approbation communicated to the gover- 
nor, was in these special cases prescribed as a restriction 
of his power, and implies plainly that his assent, in general, 
was all that was necessary to constitute a law. (Journals 
Assembly, vol. i. p. 679.) 

The act of 1691, (which continued in force until 1697,) 
declaring the rights and privileges of the inhabitants of 
the Province, provided, that all bills agreed upon by the 
representatives, or the major part of them, shall be pre- 
sented to the governor and council for their approbation 
and consent. " All and every such bill so consented to by 
the governor and council, shall be esteemed and accounted 
the laws of the Province; which laws shall continue and 
remain in force until they be disallowed by their majesties, 
their heirs and successors, or expire by their own limita- 
tions." 

There can be no doubt that this was the constitutional 
theory of the Colonial government, from 1683 down to the 
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date of the Kevolution. Whatever may be traced appear- 
ing repugnant to it, was an encroachment of the crown, or 
the doctrine of ultra prerogative advocates. 

This act then being clearly unassailable, its important 
clauses are next to be considered. 

The first section is of itself sufficient to constitute a cor- 
poration. 

The clause, that " The Mayor, Aldermen and Commonalty 
shall continue, and remain, and be a body corporate, by the 
name of," &c, would erect a corporation, even if every 
charter was utterly and irremediably void.t") 

The second section declares and enacts, with the whole 
strength of legal language, used by the whole power of the 
government, " that every charter, patent and grant before 
made to the Mayor, Aldermen and Commonalty of the city, 
is valid, effectual and legal." 

But lest this might bo trenching on the judicial power, 
the third section, in the same full .and perfect manner, rat- 
ifies and confirms every such charter, gift, patent, or grant. 

And then by the fourth section it is provided, "that 
the Mayor, Aldermen and Commonalty shall have and en- 
joy every right, gift, power, liberty and hereditament 
theretofore given unto the said Mayor, Aldermen and 
Commonalty, by any letters, patent, charter, gift, or grant 
under the seal of the colony." 

In effect then, this is a grant of every power, prop- 
erty and right enumerated and sought to be conferred in 
any previous charter under the Colonial seal. The char- 
ters then serve (even if they amounted to nothing else) as 
a schedule annexed to the act — as the list or specification 
of everything bestowed or professed to be bestowed. Thus 
we have in fact an absolute new grant by the government; 



(a) Sutton Hospital case, 10 Bep. 28, 80, 
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comprehending every grant in the previous charters, as if 
the same had been embodied and literally repeated in it. 



Eff 't of We are nOW trou o Ilt in tne history of the charters to 
UieKevo- the period of the Revolution, and to the consideration of 

lutiAn. 

the effect of that great event upon their validity and force. 

It is well known that a class of public men in several of 
the states, as distinguished for their ability as for the evil 
tendency of their political principles, sought to pervert 
the American Revolution, from an emancipation from arbi- 
trary rule and a reformation of the government, into an 
absolute dissolution of all previous obligations. Unhappy 
memorials of this destructive doctrine are to be traced in 
the legislation of many states, and even in the adjudica- 
tions of several tribunals. It could not but happen, that 
royal charters would be looked upon with jealousy, and 
assailed with vigor. To resist this spirit of subversion — 
to uphold the public faith plighted to individuals and com- 
20. munities, and to perpetuate the obligations of contracts. 
Hon of engrossed the exertions of the wise and the true. It is to 
the honor of the framers of the constitution of New York, 
in 1777, that they expressly provided, " that nothing there- 
in contained should annul any charters to bodies politic 
made prior to the 14th of October, 1775. 

The constitution of 1821, contained the same provision, 
changing the phrase " bodies politic," into " bodies politic 
and corporate," and the same phraseology is used in the 
constitution of 1846. 

The import of these provisions is this : that the consti- 
tution, which embodied the will of the people as to the al- 
terations in the former system of government — in other 
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words, the revolution itself, was not to impair or affect 
the legality or force of the royal charters. It gave the 
highest sanction and the most immutable character to a 
principle, which subsequently was adopted in the highest 
tribunals of the states, as an essential doctrine of law and 
justice. That principle is this — the people of the re- 
spective states had succeeded to all the privileges of the 
crown. The transition was natural and complete. The 
political power survived, although the king's authority had 
expired. The maxim of the French monarchy Le Roi meurt, 
Le Roi vie, was applicable. But in succeeding to royal 
dominion, the states became subject to royal obligations. 
They could not assume the power, and be absolved from 
the duties; nor enjoy the rights, without fulfilling the con- 
tracts. They came in, not by conquest, but by descent. 

It must be noticed that the constitution of 1777, also 
provided, "that all the Colonial laws in force on the 19th 
of April, 1775, not since repealed, expired or altered, were 
to be and continue the law of the state, subject to such al- 
terations as the Legislature should make respecting the 
same." 

And on the 10th of December, 1828, the Legislature 21 ■ 
passed a law, that "no statute passed by the government Sg P act of 
of the late colony of New York, shall be considered a law 
of the state." 

It cannot be admitted, that this sweeping repeal was 
sufficient to annul the Colonial act of 1732, so far as it 
sanctioned or conferred a charter upon the city. Let it be 
again noticed, that the language of the first section creates 
a Corporation of the Mayor. Aldermen and Commonalty; 
so that if all the* charters were at the time positively void, 
and the Mayor and Aldermen usurpers of a franchise, yet 
this act, by its own single virtue, would have endued 
5 
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them and the Commonalty with a corporate existence. 
And then the charters would only have sufficed, but clearly 
would have sufficed, as a schedule or enumeration of the 
rights and powers thus conferred by the act. In this 
view, and even in relation to such powers of a Municipal 
Corporation as most plainly are under Legislative control, 
the act of 1828 cannot avoid or impair the statute of 1732. 

1st. Because it may well deserve argument, whether one 
universal repeal of every colonial act was justly within the 
power given by the constitution. It seems far the most 
natural construction, that the alterations were from time 
to time to be made in the acts respectively, and not that 
an entire abrogation of the whole of them at once, was 
contemplated. 

2d. Again, it was utterly impossible for the Legislature 
to have impaired those portions of the charters, and of 
course those portions of the act, which bestowed or con- 
firmed rights and interests in property. The legal pre- 
sumption is, that they did not mean to do so, and therefore 
did not intend to bear upon this act at all. 

3d. It is presumable that the act of 1828 referred to 
the general statutes which had been passed for the govern- 
ment of the whole Province, not to special acts conferring 
particular rights or privileges. No doubt a principal 
reason for passing this statute was, that it was presumed 
the acts of the Legislature had covered all the points and 
matters of important colonial legislation. 

And lastly, it may be stated, that the Legislature can 
only interfere with a charter by a direct repeal — by a di- 
rect alteration — or by an express special enactment on a 
particular branch of power, inconsistent wfth the retention 
or exercise of such power under the charter; and this only 
in cases in which it possesses Legislative control at all. 
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This act was in effect a charter from the state — a granting 
charter — a confirming charter — a perfect charter. 

It is also deserving of notice, that in the constitution of 
1846, the identical language of the constitution of 1777 
and 1821 is employed. The colonial laws not repealed, 
expired, or altered, were to continue the law of the state, 
subject to such alterations as the Legislature should make 
concerning the same. I prefer to place the present legal 
existence of this act upon such considerations, rather than 
upon the saving provision of the fifth section of the general 
repealing statute of 1828, declaring " that the repeal of 
any statutory provision should not effect any act done, or 
right accrued or established." 

The corporation of New York might then rest its rights Eig ^ 0{ 
and privileges upon the foundation of this statute, if every tho « or P»- 

. . ■'■ration un- 

tiling else failed. If by any possibility the former charters darttoaot 

could be impeached, the act in question never can be. It is 
complete in itself, by creating a corporation, and by adopt- 
ing (by way of reference) every grant contained in the 
charters, as if each and every grant had been particularly 
enumerated in its very language. 

Thus by a successive process of adoption and ratification, 
we find the very earliest charter of the English govern- 
ment, and all its provisions made legal and operative. 
The charter of Nicolls was recognized and sanctioned by 
the charter of Dongan. The act of 1691, ratified and con- 
firmed both, expressly curing all defects of form. Treat 
every objection recited in the charter of Montgomerie, as 
an unanswerable objection to the previous charters, and 
fatal to their legality, then the charter of Montgomerie 
has recapitulated, regranted, and fully conferred them. It 
operates either as an confirmatory grant, ratifying and re- 
establishing what was voidable; or as a new charter, be- 
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stowing rights enumerated in instruments absolutely void. 
In either case it remains the valid and lawful source of all 
the franchises specified and repeated, or freshly bestowed 
by it. 

Again, suppose the charter of Montgomerie was, by any 
possibility impeachable, the act of 1732 has sanctioned it 
if voidable, or has conferred the identical powers and 
rights, was void. It is a new charter, or a confirmatory 
charter, or it is both. 

But these charters could never have been any thing but 
voidable; and voidable only upon regular judicial proceed- 
ings for original invalidity, or a forfeiture incurred. It is 
sufficient in the present instance to refer to the clear opinion 
of Justice Wright, in the Livingston case, before cited, and 
to the decision of the Supreme Court of the United States 
in the United States vs. Arrendondo, 6 Pet. 542. 

As far as they operate as grants of property, the princi- 
ples laid down by the Supreme Court of the United States 
in the Arrendondo case, are decisive. The grants of the 
colonial governors, before the Revolution, have always 
been, and yet are plenary evidence of the grant itself, as 
well as of the authority to dispose of the public lands. 
" The actual exercise of authority to make a grant, without 
any evidence of a disavowal, revocation, or denial of the 
king, and his consequent acquiescence or presumed ratifi- 
cation, are sufficient proof, in the absence of any thing to 
the contrary, of the royal assent to the exercise of his pre- 
rogative by his local governors." 

The constitution of 1777 recognized and guarded the 
statute of 1732, as a charter, as much as it did that of 
Montgomerie; and from that moment the rights and fran- 
chises of the city of New York, were placed beyond the 
reach of future change by cither a constitution, or a statute, 
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with those exceptions in which every charter is held inhe- 
rently subject to Legislative control..'") 

The affairs of the city were conducted under these char- 23. 
ters, and various auxiliary acts of the Legislature, until the 
year 1830, when the amended charter of that year was 
adopted. A resolution of the Common Council was passed 
on the 23d of June, 1829, recommending to the citizens to 
meet in their several wards, and to choose delegates to a 
convention, for the purpose of amending and revising the 
charter in force. 

The great importance of the suggested amendments, as 
well as the propriety and popularity of the measure, led to 
this recommendation. 

After the deliberations of the convention were finished, 
a resolution was adopted on the I8th day of September, 
1829, directing the transmission of the amendments to the 
Common Council, with a request for the passage of an or- 
dinance, submitting the same to the electors for their ap- 
proval; and it was also resolved, that in case the amend- 
ments were approved, a committee should transmit the 
same to the Legislature, with a request in the name of the 
people of the city, that the same be passed into a law, and 
that such committee transmit the amendment so approved, 
to the Common Council, and ask their aid in procuring 
such law. (Journals of Convention, 335, 336.) Perhaps the 
proposition of Mr. Pigott, by which the Common Council 
should have the whole charge of the proceeding, was most 
regular. 

The Common Council carried out the suggestions 
of the Convention, and applied for the act to the Leg- 

(o.) Since ttie foregoing pages were written, a pamphlet has been pub- 
lished, assailing all the charters ,and denying their legality. An examin- 
ation of the very singular propositions contained in it, will be found in 
the note 15. 
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islature; which act was passed on the 7th day of April, 

1830. 

While thus the assent of the incorporators to the amend- 
ments was obtained in the most authentic manner, the au- 
thority of the charter, as amended, still springs from the 
Legislature. The people of the city and the Common 
Council of the city, could no more amend an act of incor- 
poration, than they could originally have conferred upon 
themselves a corporate capacity. The whole state is inter- 
ested in the establishment of such bodies; and hence the 
power of the crown, in this particular representing the 
state, and of the Legislature, since that power has ceased, 
is indispensable. Nor is it a necessary conclusion that the 
assent of the people thus obtained, was essential. Their 
assent, by representation through the Common Council, it 
is supposed, would have been sufficient. (<") 

But however this may be, it is clear that so far as the 
power of the Legislature is concerned, the case is in no- 
wise affected by these proceedings to obtain the approba- 
tion of the citizens. The question, as to its authority to 
interfere with the amended charter, is precisely the same 
as it was under the former charters. 

The contract under the former was with the inhabitants 
and citizens of the city of New York, incorporated into 
one body politic, and corporate by the name of the Mayor, 
Aldermen and Commonalty of the city of New York. (Pre- 
amble to Montgomerie's charter.) And by the first section 
of that charter, it was declared that the Mayor, Aldermen 
and Commonalty and their successors, should be and re- 
main one body corporate and politic in re facto, and nomine 
by the name of " the Mayor, Aldermen and Commonalty 
of the city of New York." 



(a) See Post, subd. 80. 
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The Legislature in the amended charter recognize the 
old one as subsisting; speak of the Common Council as a 
body in existence; and add to, vary, and restrain the exer- 
cise of powers before possessed. This is indeed, in a general 
sense, a contract; and in several particulars, a contract in 
the strictest acceptation. But it is just such a contract as 
the former charters formed — a contract, that as to every 
matter within the scope of the charter as amended, no 
change could be made by the Legislature solely, except 
where by settled rules of law it possessed the power of al- 
teration. Whether it had such power, and in what cases 
it had it, is a different question; but a question standing 
after 1830, precisely as it stood before. 

By the 26th section, " such parts of the charter of the 
city of New York, and the several acts of the Legislature, 
amending the same, as arc not inconsistent with the pro- 
visions of the law, shall not be construed as repealed, mod- 
ified, or in any way affected thereby, but shall continue 
and remain in full force." 

The amendments essentially relate to the organization 
of the Common Council, and the regulation of its Legisla- 
tive action. It is not deemed necessary to transcribe this 
charter, as its provisions will be hereafter separately con- 
sidered. 

In the year 1846, an attempt was made to amend the 
charter in a very extensive manner. A statute was passed charter 
on the 9th of May, 1846, to provide for the calling of a 
convention in relation to it. It provided for the selec- 
tion of delegates from the several wards, to meet in con- 
vention, and that the charter or amendments proposed, 
should be submitted to the people at an election, to be 
held on the first Tuesday after the first Monday of No- 
vember, in the year 1846. The statute possessed this new 
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feature : that the convention might make and submit an 
entire new charter, or suggest amendments only. If the 
charter or amendments were adopted by a majority of the 
votes, cast on the question, it or they were to be submitted 
to the Legislature for approval at the next session; and if 
so approved, should become the charter, or part of the 
charter of the said city. An election of delegates took 
place, and a convention reported and submitted amend- 
ments on the 26th of October, 1846. They were however 
rejected. The instrument they proposed was cautiously, 
and in many points, wisely prepared. The first section 
declared, " that the Corporation, or body corporate, now 
existing and known by the name of the Mayor, Aldermen 
and Commonalty of the city of New York, shall remain 
and continue to be a body politic and corporate by such 
name," &c. In the address of the Convention to the 
people, they wisely say — " In determining the extent to 
which their work should be carried, they were deeply im- 
pressed with the importance of retaining the present char- 
tered rights of the city, and came to the conclusion that 
they ought not to endanger those rights, and the privileges 
now possessed by the city, by again submitting them to a 
Legislative ordeal." 
25. On the 2d of April, 1849, another amendment of the 
stSrter of charter was made by a Legislative enactment. The alter- 
m£l ' ations were of considerable importance, but relate mainly 
to the Legislative power of the Corporation, its mode of 
exercise, and the creation of various departments for the 
better execution of its municipal powers. All these will 
I be hereafter particularly noticed. This act was applied 
^ for by the Common Council, as will be seen in the pro- 
ceedings of January, 1849. It provided (§ 29) for its being 
submitted for the approval of the electors, and declared 
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that "if a majority of all the persons voting thereon, should 
vote in favor of the amendment, the act should become a 
law; if otherwise, it was to become null and void." Thus 
the Legislature gave its previous assent to the amendments, 
dependent upon the adoption of them by the electors. But 
still the amendments were the emanations of the Legisla- 
tive power. 

By the 28th section, " all such parts of the charter of the 
city of New York, and the several acts of the Legislature 
amending the same, or in any manner affecting the same, 
as arc inconsistent with this act, are hereby repealed; but 
so much and such parts thereof as are not inconsistent with 
the provisions of this law, shall not be construed as re- 
pealed, altered or modified, or in any form affected hereby, 
but shall continue in full force and virtue." 

On the 11th of July, 1851, a further amendment of the 26 
charter took place solely by the Legislative authority/ ) niS™ 
There was no application by the Common Council for its 1851 ' 
passage. 

By this statute, the 3d section of the act of 1849, was 
amended by directing monthly sessions instead of three 
stated sessions. The 20th section was also amended as to 
the elections of Heads of Department; and there was a 
now provision to meet the case of a neglect to nominate 
the Chief of Police. These various alterations will be 
particularly detailed in their proper places, and the pro- 
vision as to the Chief of Police will be discussed in this 
chapter. Post Subd. 30. 

By an act of the 10th of April, 1852, all that portion of 
the second section of this act, which related to the appoint- 
ment of the Chief of Police, was repealed. 



(o) Sess. Laws, 1851, ch. 543. 
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GENERAL POWERS — LEGISLATIVE INTERFERENCE. 

SECTION II. 

General ^ ^ ave th- us reviewed the history of the charters and 
proposi- confirmatory acts of the State; and upon the nature and 

tions as to J j r 

powers of ex tent of the powers of the Corporation, the following 

the corpo- r r o 

ration, propositions appear deducible. 

1st. Upon every question as to its power, the charters 
are the earliest and primary authority. If the power is 
clearly conferred by all or either of them, it is then to be 
inquired, whether that power has been withdrawn or mod- 
ified by an act of the Legislature. 

And here the important question is to be solved, whether 
it is a power which the Legislature is capable of with- 
drawing or curtailing. 

2d. If the power is within the scope of Legislative ac- 
tion, and has been made the subject of an enactment, then 
the statute of the state becomes the source of the authority; 
and will be such source, either exclusively or concurrently. 

It will be so exclusively, when the power in the charter 
has been expressly abolished; (a case of rare occurrence, if 
it has ever occurred;) or where, by a necessary inference 
from an enactment, it is abrogated or superseded. And 
it will be so concurrently, where the Legislature has not 
abrogated the power, but has enlarged or modified it. 

3d. Most of the Legislative acts are, however, of a 
different nature. In these the powers originally conferred 
by the charters, are not in any manner touched or affected; 
but the Legislature has regulated the exercise of the 
power, and directed the course of proceedings under it. 
These enactments have generally been made upon the ap- 
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plication of the Corporation itself, and for tho purpose of 
obtaining aid in the enforcement and exercise of its au- 
thority, when the charter had not provided a mode, or an 
efficient mode, and the ordinances which could lawfully bo 
passed, wero supposed not to be adequate. 

In all such cases the acceptance of the act of the Legis- 
lature, expressly, or proven by action under it, is a recogni- 
tion of the power to pass the law; and several propositions 
result from this. 

The Legislative provisions must supersede any ordi- 
nances of the Corporation, incompatible with them. 

They must also supersede the right afterward to pass or- 
dinances also inconsistent. 

But if the Legislature has not exhausted the subject — has 
omitted to pass regulations upon some particulars within 
the scope of a chartered power, the Corporation may, as 
to those points, pass ordinances. 

4th. There may be the case of a power granted in the 
charter, as to which no Legislative provision has ever 
been made. In such a case the charter is the sole fountain 
of the right, and the general authority to pass ordinances 
necessary to execute a power, defines the character of the 
by-laws through which it may be exercised. 

5th, And lastly, there is a class of cases, in which the 
power is not to be found in the charters at all, but has 
been bestowed originally and solely by the Legislature. 

1st. Upon this subject it may first be noticed, that in our 
state, the validity of royal charters as a source of rights to 
lands and property, has been fully and repeatedly recog- 
nized. (") - 

The great doctrine of the Dartmouth College case and 

(a) Jockson ys. Ingraham, 4 Johns. Rep., 181 ; Jackson ts. Waters, 12 
ibid., 3G6; La Frambois ts. Jackson, 8 Cowen. 
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others of a similar character, is next to be adverted to. I 
state it in the language of Chancellor Kent/") 

" In respect of public corporations, which exist only for 
public purposes, as counties, cities and towns, the Legisla- 
ture, under proper limitations, have a right to change, 
modify, enlarge or restrain them; securing, however, the 
property for the uses of those for whom it was purchased. 
A public corporation, instituted for purposes connected 
with the administration of the government, may be con- 
trolled by the Legislature, because such a corporation is 
not a contract within the purview of the constitution of the 
United States." 

" In these public corporations, there is in reality but one 
party, and the trustees or governors of the corporation are 
merely trustees for the public. A private corporation, 
whether civil or eleemosynary, is a contract between the 
government and the corporators, and the Legislature cannot 
repeal, impair or alter the rights and privileges conferred 
by the charter, against the consent and without the default 
of the corporation, judicially ascertained and declared. 
This great principle of constitutional law was settled in 
the case of Dartmouth College vs. Woodward; and it had 
been asserted and declared by the Supreme Court of the 
United States, in several other cases, antecedent to that 
decision. Fletcher vs. Peck. (6 Cranch's E. 88.) The State 
of New Jersey vs. Wilson, (7 Ibid. 164.) Ferret vs. Taylor, 
(9 Ibid. 43.) The town of Pawlet vs. Clark, (Ibid. 292.) 
Grants of property and of franchises coupled with an in- 
terest to public or political corporations are beyond Legis- 
lative control, equally as in the case of property of private 
corporations. Story, in Dartmouth College vs. Woodward, 
(4 Wheaton, 697, 700.) Town of Pawlet vs. Clark, (9 
Cranch's R. 292.)" 



(a) Comm., vol. 305. 
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It is next to be observed, that the constitution does not 
exempt charters from Legislative interference and control, 
whenever, upon principles of law, such interference and 
control would be valid. Whatever that authority may be, 
it is equally extensive in its application to a royal charter 
as to a previous statute. The recognition of the charters 
in the constitution does not impair that power. The whole 
provision is, that nothing therein contained shall be con- 
strued to annul any charter to bodies politic or corporate, 
made by the king. It'gives no new right; it exempts from 
no previous control. It preserves charters as they then 
existed, unshaken by any of its own provisions, and it 
leaves them subject to every principle of law, which can 
rightfully affect them. 

One proposition on this subject admits of no dispute. If 
the grant is of property or of a franchise, coupled with a 
right to property, or the fruits of property, it is beyond 
Legislative power. 

Upon this principle, all the parcels of real estate given 
in the charters — all that has been subsequently lawfully ac- 
quired — all the soil under water around the island from 
high water mark to four hundred feet below low water, and 
as I conceive, the soil between high and low water on the 
Brooklyn shore, from Red Hook to the "Wallabout, are pro- 
tected. 

It is also conclusively settled that the right to ferries 
around the island, and across to the East river, are equally 
secured. 

The right in the Croton Aqueduct has been determined 
to rest upon the same footing. (°> 

On the other side, it must be admitted that some of the 
franchises and powers of the Corporation are subject 



(a) Bailey vs. The Mayor of New York, 4 Hill. 
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to Legislative control. The difficulty is in making the 
discrimination. Where the Legislature has the power, it 
is not a question of compact and acceptance, but the exer- 
cise of an absolute right. 

The general rule is thus stated — " Public Corporations 
which exist for public purposes, such as towns, counties, 
<fec, the Legislature may change, enlarge, modify and re- 
strain, securing, however, the property for the use of those 
for whom it was intended," (4 Wheaton, 418.) " Political 
powers conferred upon a corporation for the local govern- 
ment of a place, are not vested rights as against the state, 
and may therefore be abrogated by the Legislature, as well 
by a general law affecting the whole state, as by a special 
act altering the powers of the Corporation." (13 Wen- 
dell, 325.) And upon this principle of the supremacy of 
Parliament has the important statute called the Municipal 
corporation act been passed." (6 William, 4.) By the first 
section, all laws, statutes, usages, charters, grants and 
letters patent, inconsistent with the provisions of the act, 
were repealed and annulled. Its provisions are numerous, 
and affected many corporate powers and privileges. As 
to the income of the property of a vast number of Corpo- 
rations, are prescribed many new regulations, although any 
interference with the capital was guarded against. (See 
upon this statute, The Attorney General vs. Aspihwall, 1, 
Mylne vs. Craig, 613. Attorney General vs. The Corpora- 
tion of Pool. 2, Keene, 170. 4, M. and Craig, IT; particu- 
larly the report of the case in 4 Mylne and Craig.) So the 
statute of the 6th George I, chap. 91, is a striking illustra- 
tion of the power of Parliament over the king's patent. An 
express statutory provision was necessary, to enable the 
king, in any subsequent patent, to make corporators liable 
for the debts of the Corporation, (§ 2;) clearly showing that 
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such a provision, without a statute, would be contrary to 
the common law and void. See also the recital in the act, 
4 and 5 William IV., chap. 94. The following cases will 
also show the regard to private rights, united with the as- 
sertion of a power over municipal corporations, evinced in 
in that act. (Regina vs. Liverpool Corporation, 3 Nev. 
and Perry, 280. Ex parte Harry, Ibid. 159.) 

The case of Bailey vs. the Mayor of New York, 3 Hill, 
538, is very full and instructive upon the general question. 
The point was as to the powers and rights of the Corpo- 
ration, in relation to the Croton Aqueduct. Chief Justice 
Nelson adverts to the grant of powers to a municipal body 
for mere public purposes, as to counties, cities and villages, 
where the corporations have no private estate or interest in 
in the grant. He says " that powers of this description may 
be blended with the rights of property, such as are given to a 
private company or an individual, in the same body. If the 
grant is for purposes of private advantage or emolument, al- 
though the public may derive a common benefit therefrom, 
the Corporation, so far, is to be regarded as a private compa- 
ny. It stands on the same footing as would any individual or 
body of persons, upon whom the like special franchises had 
been conferred. It is upon the like distinction that munic- 
ipal corporations, in their private character as owners and 
occupiers of houses and lands, are regarded in the same 
light as individual owners, and dealt with accordingly." 

So in the Regents of the University vs. "William, (4 Gill 
and John, 388,) Justice Buchanan says, " that a corporation 
may be private, and yet the act or charter contain provis- 
ions of a mere public character, introduced solely for the 
public goodf and as a general police regulation of the state. 
Such is the statute 24 Henry 8, ch. 5, creating the College 
of Physicians and Surgeons, in London." 
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Justice Grier, in Randall vs. the Delaware and Raritan 
Canal, (Wallace's Reports,) says — " In the popular sense 
of the term, nearly every corporation is public, inasmuch as 
they are all created for the public benefit. Yet if the whole 
interest does not belong to the government, or if the cor- 
poration is not created for the administration of political 
or municipal power, it is a private corporation. Thus all 
bank, bridge, turnpike, railroad and canal companies are 
private corporations." 

A public corporation is one that is created for political 
purposes, with political powers, to be exercised for pur- 
poses connected with the public good, in the administration 
of civil government." 

And in Britton vs. The Mayor of New York, before re- 
ferred to, Chief Justice Nelson points out the extensive 
grants of private interests and rights, which the corpora- 
tion hold exactly as an individual would hold them, and 
the public political powers vested in it, in like manner as 
in a purely public body. 

In Brown vs. Hammell, 6 Barr. Penn. Rep. 92, Justice 
Coulter says, " There can be no doubt that the Legislature 
possesses the power to alter the charters of such bodies cor- 
porate as concern the welfare of the body politic, such as 
concern the administration of government, and are emphat- 
ically public. Such are the corporations of cities and 
boroughs where no private rights of property are involved, 
except incidentally, and such as can easily be reserved and 
compensated. But in relation to private corporations, the 
rule has been well established to the contrary. They are 
considered in the nature, and entitled to the character, of 
contracts between the government and individuals." 

Thus then the Corporation of New York unites in itself 
a great variety of powers, peculiarly appropriate to a po- 
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litical corporation, and a great extent of rights, interests, 
and franchises, held in a private capacity. 

I shall now endeavor to state in detail the cases in which is - 

State Jo- 
lt has been held directly, or inferentially, that the Legisla- visions, 

&c, upon 

ture has the power of interfering with the charters. the char- 
In Sutton vs. Sutton, cited by Chancellor Kent, (Notes p. rights. 
149,) it was held by the Superior Court of the city of New 
York, (Jones presiding,) that the statutory provisions au- 
thorizing the appointment of measurers of grain, and reg- 
ulating the measurement, superseded the power given in 
the charter to appoint measurers. 

That power was conferred by the 19th section of Mont- 
gomerie's charter, giving and granting to the Mayor, Al- 
dermen and Commonalty, " the office of measurer of and in 
the said city, to measure salt, wheat, oats, and other grain, 
and all other merchandize, measurable, or to be measured 
within the said eity. To have and to hold the said office (and 
others) and to exercise the same by themselves or their 
deputies, and to take and receive to themselves all fees, 
profits and perquisites to the said offices, due or to become 
due, and all the fines and forfeitures to be laid concerning 
the same." 

An act of the Legislature wa3 passed on the 14th of 
April, 1832, (Sess. Laws, p. 219,) which regulated the mea- 
surement of grain in the city, and directed the appointment 
of a Measurer General, and between ten and twenty mea- 
surers, by the Governor, with the consent of the Senate. 
The act also declared that no person except those appointed 
under it, should measure any grain in New York for hire 
or reward. 

By the 4th section, the measurer who performed the ser- 
vices was entitled to seventy-five cents for every hundred 
bushels measured by him. 

4 
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Chief Justice Jones delivered the opinion of the court, 
and held, that the grant to appoint measurers was a grant 
of political power coupled with no interest, save the fees as 
a compensation for measuring; and that the grant was not 
to be considered in the light of property, or intended as a 
source of revenue; that the Legislative act was valid, and 
the grant in the charter so far controlled. 

This decision was made before 1836. It may be ob- 
served that one point determined by the court, in Mary- 
land, in the leading case of the Regents, &c, vs. "Williams, 
9, Gill, and John., 366, and hereafter stated, coincides with 
this decision of the Superior Court. 

Chancellor Kent observes, that if this were the true con- 
struction of the power of the Legislature over the charter, 
the same rule would seem to apply to every other part of 
the section, for the whole rests upon the same principle, 
it was a strong case to show the dependence of charter 
franchises on Legislative discretion, except where the 
franchise is a matter of private interest." 

On the 1st of May, 1835, a statute was passed for ap- 
pointing measurers of merchandize in New York, in the 
same manner as by the act of 1832. But on the 16th of 
May, 1836, another statute was passed, which by implica- 
tion admitted a concurrent power in the Corporation to 
appoint such measurers. 

We find in the ordinances of 1839, a provision for the 
appointment of fifty-two measurers for the city, and the fee 
for measuring grain or salt was fixed at seventy-five cents 
the bushel. 

And so in 1845, this ordinance, with some variations, 
was renewed. 

The construction of the act of 1836, has probably there- 
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fore led to the conclusion that the power of appointing 
measurers of grain was concurrent. 

But now, by the 8th section of the 6th article of the con- 
stitution of 1846, (§ 8,) all offices for the weighing, guag- 
ing, measuring, culling or inspecting any merchandize, pro- 
duce, manufacture, or commodity whatever, are abolished, 
and no such office shall hereafter be created by law; but 
nothing in this section contained shall abrogate any office 
created for the purpose of protecting the public health, 
or the interests of the state in its property, revenue, tolls, 
or purchases, or of supplying the people of the state 
with correct standards of weights and measures, or shall 
prevent the creation of any office for such purpose here- 
after. 

Another case of importance is that of The Mayor, &c, 
vs. Orderau, (12 Johnson Rep., 125.) A statute had been 
passed in 1801, for the better government of the city, and 
to grant certain additional powers to the Corporation; 
among others, to regulate the keeping of gunpowder, and 
providing for the forfeiture thereof if the same was kept 
contrary to law. They were also empowered to impose a 
penalty. The counts of the declaration, which were de- 
murred to, set forth breaches of the ordinance in keeping 
one thousand one hundred pounds of gunpowder at one 
time, within the prohibited limits, and demanded the sum 
of one thousand three hundred and seventy-five dollars. 

The court declined expressing an opinion whether under 
the act, the Corporation could impose a penalty as well as 
the forfeiture; being of opinion that the power conferred 
by the act had not been properly executed. That it was 
clearly the intention that only one penalty of two hundred 
and fifty dollars should be exacted for any one offence, for 
a violation of the by-law in any one transaction. 
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" If it be conceded,'' says the Chief Justice, " that the 
by-law in question was authorized by the general powers 
conferred by charters, yet the application of the Corpora- 
tion to the Legislature, and the latter having, in several 
instances, legislated on the subject of the by-law, operates 
as a limitation to any general and undefined powers in the 
charters." 

In the Mayor vs. Nichols, (4 Hill, 20,) a general statute, 
(2 R. S., 574, § 6, 1830,) abolished in effect the inspection 
of hay over the whole state. The Corporation of New 
York passed an ordinance in 1839, making it the duty of 
the inspectors, to cause all pressed hay to be inspected and 
weighed, and prescribing a forfeiture of five dollars for 
every bundle sold without being inspected. The court 
held, that the statute had authorized the sale of hay with- 
out inspection, and the Corporation had no right to repeal 
or supersede it. The seller was only required to prepare 
it for market, in the manner directed in the act, under the 
penalties therein specified. Although the ordinance in this 
case was dated after the statute, the reasoning of the court 
would as fully apply to one passed before. In fact there 
had been a similar ordinance before the statute. This 
was but a revised publication of it. 

Closely connected with this subject is the case of The 
People vs. Morris, (13 Wendell, 325.) The charter of the 
village of Ogdensburgh, authorized the trustees of the vil- 
lage to grant licenses for keeping a grocery, to sell liquors 
therein, &c. This charter was granted in 1824. 

The defendant had taken out such a license. The 
statute of 1830, (1 E. S., 677.) provided a system of 
license for every town in the state; creating the supervisors 
and justices of the peace, commissioners of excise, with the 
power to grant licenses to keepers of inns and taverns and 
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to grocers to sell liquors, but not to bo drunk in their 
houses. By the 27th section, the provisions were not to ex- 
tend to the city of New York, nor shall they impair the 
power of any corporation of any other city or town, or of 
the trustees of any village specially authorized by law, to 
grant licenses to sell liquors; but such powers shall be ex- 
ecuted in the manner herein prescribed by such corporation or 
officers authorized by it, instead of the Board of Comniis- 
sioners of Excise herein created. 

It was held that the power granted by the village char- 
ter, was wholly political. " Political power, conferred by 
the Legislature, is a public trust, to be executed, not for 
the benefit or at the will of the trustee, but for the com^ 
mon good; how long it shall exist, or in what manner it shall 
be modified, are questions independent of these deposito- 
ries, and belong exclusively to the people to determine in 
the mode prescribed by the constitution." 

It was held that the act of the Legislature superseded 
the village charter so far as to abolish the clause of the 
licenses which empowered a grocer to sell liquor to be 
drunk in his house; although the trustees continued to be 
the officers to grant the licenses. 

See also Harrington vs. Trustees of Rochester, (10 Wen- 
dell, 541.) 

An instance of an act of the Legislature, operating con- 
currently with the powers conferred in the charter, is to 
be found in the case of Furman vs. Knapp, (19 John. Rep., 
218, 1821.) By a law of the state to regulate inns and 
taverns, (1 R. S., 1813, 176,) licenses to sell spiritous 
liquors by retail, were to be granted by a Commissioner 
of Excise, appointed for the city of New York by the Gov- 
ernor, with various regulations respecting the license, and 
a penalty for selling by retail without it. The Commis- 
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sioner might ask not less than five dollars, nor over fifty 
dollars for such license. 

By the charter of New York, the Mayor has the exclu- 
sive power to grant licenses, under the seal of the city, for 
the sale of liquors, and may ask thirty shillings for each 
license. A similar statute to that of 1813, had been en- 
acted in 1788. The Chief Justice says — " there can be no 
doubt that from 1788 to the present period, both the Mayor 
and Commissioner have granted these licenses; the first un- 
der the charter, and the latter under the statute. After such 
a lapse of time, we are bound to presume that the Corpo- 
ration of New York gave their assent to the act. It is 
not therefore necessary, to consider how far the Legisla- 
ture, without the consent of the Corporation, might modify 
and change the charter." 

"If the charter of New York was not altered by the 
statute, as I think it was not; and if the statute also pro- 
vided for the granting of excise licenses by the Commis- 
sioner, as I clearly think it did, then it follows that there 
was a concurrent jurisdiction; and that a license from both 
the Mayor and Commissioner was necessary." 

This decision probably led to the statute of 1824, ch. 215, 
by which the Mayor of New York with the Aldermen and 
Assistants, were constituted commissioners of excise, to 
license the selling of liquors, &c. 

This act was afterward, in 1825, amended by giving the 
power to the Mayor, and Aldermen and Assistants of the 
several wards for such wards; and in the provision of 1830, 
the city of New York was excepted from the operation of 
the general statute (1 E. S., 681.) Thus the power given 
by the charter has in fact been substantially reinstated. 

The case of Contes vs. the Mayor, &c, of New York, 
(7 Cowen, 585,) is not only of moment upon the question 
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which it decided, but for some general language of the 
court, " It was conceded," says the opinion, " by the council 
for the defendant.in error, that the power of the Corpora- 
tion to pass the ordinance in question must rest upon the 
statute of 1813, (2 E. 445, § 267,) which for this purpose 
supersedes the original charter of the city. 

This statute provides, that the defendants should have 
power to make by law and ordinances for the filling up, 
draining and regulating any ground, yards, or cellars, that 
may be sunken, damp or unwholesome; to fill up, alter and 
amend all drains, sinks and privies, and for regulating, 
and if they find it necessary, for preventing the inter- 
ment of the dead within the said city. (Laws to reduce, 
&c, Jj 277.) 

None of the powers enumerated in this statute were ex- 
pressly conferred by any clause of the charter. The gen- 
eral authority given in the 14th section to make ordinances 
for the public good, common profit, trade and government 
and rule of the city, would probably have supported the 
ordinance in question. 

But otherwise the statute is the exclusive source of the 
whole authority in the subject matter. 

Admitting, as I apprehend it must be, that the Corpora- 
tion had the power to have passed the ordinance without 
the statute, then the latter did not supersede the charter, 
but was explanatory and declarative merely. 

The cases which arose out of the act, appointing asso- 
ciate judges in the Court of Sessions, are also very impor- 
tant. Judge Lynch was appointed an associate judge of 
the Court of Sessions, under an act passed the 1st of May, 
1840. 

The Supervisors refused to pay his salary, and tho 
grounds of defence were, — 
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1. That the act did not receive the assent of two-thirds 
of the members of the Legislature. 

2. That the Mayor, Aldermen and Commonalty remon- 
strated against its passage, and that it was passed without 
their assent. 

The great question was, whether it was a corporate power 
secured by charter, and which the Legislature could not 
interfere with, unless by a two-third vote. But that they 
could so interfere with such vote, is admitted expressly by 
Justice Bronson, and was not disputed by any one in either 
court, unless in the expressions of Senator Hand. Chief 
Justice Nelson held that the constitution did not apply to 
public corporations, such as cities or villages, and there- 
fore a majority vote was sufficient, and the law of 1840, 
constitutional. The opinion of Justice Cowen, that the 
act did not affect a charter power, seems to be unanswerably 
refuted by Justice Bronson. 

The People ex rcl Lynch vs. The Mayor, &c, (25 Wen- 
dell. Ex parte Lynch, 2 Hill, 44.) People vs. Purdy, (2 
Hill, 31.) The People vs. Morris, (3 Denio, 37G.) 

Upon this power of the Legislature over corporate fran- 
chises, and the force of the provision of the constitution of 
the United States, the ease of the Regents of the University 
of Maryland vs. Williams, (9 Gill. Johnson, 365,) is very 
important. 

By an act of 1798, certain persons were incorporated 
under the name and title of the Medical and Chirurgical 
Faculty of the state of Maryland, with authority to elect a 
Medical Board, whose duty it should be to grant licenses 
to practitioners in medicine, upon the payment of a sum of 
not less than ten dollars. A penalty was fixed upon all 
persons so practicing without such license. 

By an act of 1807, there was established in the city of 



LEGISLATIVE INTERFERENCE. 



Baltimore, a college, called " The College of Medicine of 
Maryland." And the members of the Medical Board, 
with the President and Professors of the College of 
Medicine, were constituted a corporation by the name of 
The Regents of the College of Maryland, " with power to 
grant diplomas, and admitting students to practice surgery 
and medicine." 

In 1812 an act was passed for founding a university in 
the city or precincts of Baltimore, and the members of 
the four faculties recognized and united thereby with the 
Provost of the University, were constituted a corporation, 
by the name of The Eegent of the University of Mary- 
land, with various powers; among them a power to au- 
thorize the practice of surgery and physic. 

It was held that the act of 1798, conferring the right to 
grant licenses upon the payment of the fee, bestowed no 
vested inviolable right upon the medical and chirurgical 
faculty. These provisions were introduced, not for the 
promotion or regulation of private purposes or interests, but 
for a public purpose — the attainment of a public end — the 
prevention of mischief by the unskillful or ignorant. The 
allowance to the faculty of fees for licenses, was merely an 
incident to a public regulation. The Legislature possessed 
the power to regulate the internal police of the state; a 
political power imparted to that department of the gov- 
ernment, of which it is difficult to say it can entirely dis- 
robe itself. It has the power to pass penal and sanatory 
laws, and to revoke them at pleasure, as circumstances and 
experience may require and teach. 

Again, it was held that the University of Maryland was 
a private corporation. The uses or objects might in a 
certain sense, be termed public, but the Corporation as dis- 
tinguished from the uses and objects, was private. 
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29. There are several instances of Legislative interference 
sesof itg- with powers given by the charters, which, though not judi- 
controi. cially determined, deserve consideration. 

By the charter of 1Y30, the Mayor was to be appointed 
of»May-by the Governor, with the advice of the Council. The 
constitution of 1777, vested the appointment in the Gover- 
nor and Council of Appointment, so to continue until other- 
wise directed by the Legislature. 

By the constitution of 1821, the Mayor was to be ap- 
pointed annually by the Common Council. (Art. 4, § 10.) 
But on the 3d of March, 1834, a statute was passed, direct- 
ing that he should be chosen by the electors of the city, 
qualified to vote for charter officers. 

This act was passed upon the formal application of the 
Common Council, the law being adopted and approved on 
the 24th day of February, and in March, 1834, it was or- 
dered to be published in the papers employed. 

By the 2d section of the constitution of 1846, all city, 
town and village officers, whose election or appointment is 
not provided for thereby, shall be elected by the electors 
of such cities, towns or villages, or of some division there- 
of, or appointed by such authorities thereof, as the Legis- 
lature shall designate for that purpose." 

By the 2d section of the amended charter of 1849, the 
election for charter officers shall be held on the day of the 
general charter elections, when all chartered officers, eli- 
gible by the people, shall be chosen. The Mayor shall 
hold his office for a period of two years. 
ofwaidB. I n another part of this work, I have stated the con- 
secutive division of the city into wards, from the year 
1683. It is only necessary here to notice, that when the 
act of March 8, 1803, was before the Council of Revision, 
it was objected to, because the alteration could not be 
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made, -without the assent of the Corporation. The objec- 
tion was overruled, and the bill passed, becoming a pre- 
cedent for future alterations/") 

The 27th section of Montgomerie's charter, authorized Courts of 
the Mayor, or his Deputy, or the Recorder, together with 
any three or more Aldermen, to hold a Court of Record 
for the trial of civil causes, real, personal and mixed, aris- 
ing within the city, and with all the powers requisite 
thereto. 

Chancellor Kent observes, " that this provision has be- 
come wholly superseded by affirmative, cumulative and new 
statute regulations, changing in a considerable degree, the 
organization and character of the court." ( 6 > 

He details these minutely. It is not necessary to notice 
them, or those subsequently passed. 

Another and important case, in which the Legislature Q aa i; fioa . 
has interfered with, and altered the regulations of the^™ t °J g . 
charter, relates to the qualifications of electors for mem- 
bers of the Common Council. By the charter, the Alder- 
men, Assistants, &c, were to be chosen by the freemen of 
the city, being inhabitants, and by the freeholders of each 
ward respectively from among themselves. 

The act of March 21, 1800, chap. 35, provided, " that 
the freehold elector should have been one for a month next 
preceding the election, and that the freeman must have 
been admitted as such at least three months previously, 
and to have actually resided within the ward one month 
before the day of election. 

But by an act of April 5, 1804, ch. 62, the qualifications 
of electors, instead of being confined to freeholders and 
freeman, were enlarged so as to include every male citizen 



(a) Notes nnd illustrations, ed. 185], p. 215. 
(i) Ibid, Note 41. 
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of twenty-one years and upwards, who should have resided 
in the city for the space of three months previous to the 
election, possessed of a tenement of the yearly value of 
twenty-five dollars, and have paid taxes. 

Chancellor Kent states, (Notes and Illustrations, note 
25,) that this act was passed without the approbation or 
consent of the Common Council, and that it was objected 
to in the Council of Revision, but was passed notwith- 
standing. 

The objection was drawn by the elder Governor Clinton, 
and supported by him and a majority of the Council, on 
the ground that no strong policy or necessity indicated the 
measure, and that it had been considered a settled and sal- 
utary principle in the government, that charters of incor- 
poration containing grants and privileges were not to be 
essentially affected without the consent of the parties, or 
without due process of law. In confirmation of this, many 
previous statutes were referred to, passed since the Revo- 
lution, relative to the Corporations of New York, Albany, 
and Hudson, in which, alterations in their charters had 
been made upon the application of the corporations, or 
with a saving of rights held under their charters." 

Certainly this was a strong ease of Legislative inter- 
ference. 

The qualifications of electors, are now regulated by the 
2d article of the constitution of 1846, and the amended 
charter of 1849, provides that the laws of the state, regu- 
lating elections, shall apply to the election of charter offi- 
cers, (§ 2,) but the Common Council may, by law, extend 
the time for the canvass of the votes. 
Time of By the tenth section of the charter, the time of the elec- 
tion of Aldermen, &c, was to be on the Feast of St. Mi- 
chaels', (29th of September.) By the act of March 21, 
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1800, this was changed, on the petition of the Corporation, 
to the third Tuesday in November, and the amended char- 
ter of 1830, fixed it for the second Tuesday of April, an- 
nually. By the 2d section of the charter of 1849, the elec- 
tion for charter officers, is to be held on the day of the gen- 
eral state election; Tuesday succeeding the first Monday 
of November. 

The charter of 1686, gave the power of granting licenses Licenses 

for Tav- 

for the keeping of taverns and sale of liquors to the Mayor ems, &o. 
exclusively, (fj 10.) The fees were to be applied to the use 
of the Corporation. The 26th section of Montgomerie's 
charter renewed these provisions. The colonial act of 
1713, (ch. 263,) authorized and required the Mayor and 
Aldermen of the city, to farm out yearly at auction, to the 
highest bidder, the excise on strong liquors. By the act 
of March 1, 1788, a Commissioner of Excise was to be ap- 
pointed for New York, and the Mayor was made ex officio 
such commissioner. By one of the sections, the Mayor was 
to account to the Chamberlain of the city for the residue of 
the fees, (after certain specified deductions,) to be applied 
in part to the use of the City Hospital, and the remainder 
toward the contingent expenses of the city, under the di- 
rection of the Common Council. The act of 1801 (ch. 164,) 
continued this part of the law, but enabled the Council of 
Appointment to appoint such person as they thought proper 
to be the Commissioner. 

The act of April 10, 1824, (p. 215,) was passed on the 
application of the Corporation, and the Mayor, Aldermen 
and Assistants, were declared to be the Commissioners of 
Excise, and the fees were to be applied toward the sup- 
port of the city poor. An amendment was made by the 
act of April 16, 1825, ch. 196, declaring more precisely, 
that the Mayor, with the Alderman and Assistant of 
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each ward, should be such commissioners for the particular 
ward. 

These details are taken chiefly from Chancellor Kent's 
Notes and Illustrations, p. 160, note 22. 

The Revised Statutes of 1830, prescribing a general law 
for the regulation of the excise, except specially the city of 
New York, and the act of 1845, (ch. 500,) contains a simi- 
lar exception. 

The law now in force, appears to be that found in the 
statutes of 1824 and 1825. They have brought back the 
system nearly to that of the charter. The clause appro- 
priating the fees as provided in the act of 1788, is abro- 
gated; and the only difference is, that the Aldermen and 
Assistants participate in the appointment. 
Altera- But where the Legislature cannot by its own power ab- 
consent. rogate or vary a charter privilege, it may yet do so with 
the concurrence of the Corporation. There are certain 
principles of law upon this subject to be noticed. 

A subsequent charter given by the crown operates upon 
a previous charter to the same body as a confirmation, an 
enlargement, or a restriction. This is the language of the 
common law. But to have the last effect, it must be ac- 
cepted; and Lord Mansfield and Justice Wilmot declared, 
that an acceptance in part, proven by acting under it in a 
particular case, does not prove acceptance of the whole so 
as to supersede entirely the former charter. (") 

The king can neither repeal nor modify a charter, nor 
direct any new mode by which the powers conferred in it 
shall be exercised. ( 6 > Acceptance of a new charter from 
him and action under it, is therefore proof of a new com- 
pact, and goes no further than the acceptance goes. 

Judge Spencer, in the case of The Mayor vs. Ordinaux, 
(12 John. Rep., 125.) observes, "that it might be assumed 

(a) Rex. vs. Cambridge, 3 Burrows, 1656. (6) Ibid. 
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the act then in question, was passed upon the application 
of the Common Council, though not so stated in the reci- 
tal, for it was almost the invariable custom of the Legisla- 
ture not to interfere by a statute, unless applied to. The 
acquiescence therefore of the Corporation was to be pre- 
sumed, and if their rights under the charter were infringed 
upon, it was with their own consent." 

With all the respect due to the opinion of one whose 
judgments have become aphorisms of our law, I may be 
allowed to dissent from this doctrine. It is usual for the 
preamble of an act to state the fact, when it has been 
passed on the application of the Common Council. Where 
this is not the case, it imposes too much upon that body to 
be compelled to prove its opposition or dissent. The 
question then is simply one of an express assent by a for- 
mal acceptance, or a plain implication of assent from ac- 
tion under the new statute. But if there is no recital of 
an application; no proof of .an express assent, and no action 
from which to infer it, I cannot perceive how a renuncia- 
tion of rights is to be deduced from the passage of a statute, 
possibly without their privity, and which might be in oppo- 
sition to their will. The other point relied upon in the de- 
cision referred to, viz : an acquiescence since 1788 and 
a concurrent action, presents a different ground, and a 
stronger one, for the determination. 

Upon the subject of an acceptance by a corporation, of 
a new charter, the case of the Regents of the University of 
Maryland vs. Williams, (9 Gill. & John, 365,) contains the 
following propositions. 

It is not necessary to the constitutionality of an act 
altering a charter, to the passage of which a previous 
assent has not been given, that it should by its terms be 
made to depend upon a subsequent assent. 
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The passage of such an act, with nothing more, amounts 
only to an offer for acceptance; and if afterward accepted, 
either expressly, or by acting under it, it receives life, and 
becomes an operative law. 

But the acts, from which the assent of a corporation to 
an alteration of its charter may be inferred, must be cor- 
porate acts or acts of its authorized agents or officers. 
The acts or declarations of particular members cannot bind. 

See also Planters' Bank vs. The Banks of Alexandria, 
(10 Gill & John., 346.) 

But the next and very important question is, who are 
the parties competent to give such assent, and especially 
is the Common Council at present empowered to do so. 

This subject was discussed, and gave rise to a protest 
of several members of the Common Council, in July, 1851, 
under the following circumstances. 

By an act of May 7, 1844, for the establishment and reg- 
ulation of the Police of the city of New York, it was pro- 
vided, that the Chief of Police should be nominated by the 
Mayor to the Common Council, and with their approval 
shall be appointed by the Mayor. (Art. Ill, § 1.) 

The 2d article, § 1, of the act amending the former act, 
passed the 13th of May, 1846, contained the same provision; 
and in both acts it was provided, that all vacancies in the 
office of Chief of Police, shall be filled in the same manner. 

The duration of the office was for one year. Mr. Mat- 
sell having been appointed Chief of Police, his term ex- 
pired, or was about to expire, and no new nomination 
being made, he held over by virtue of the 9th section of the 
5th chapter, part 1 of the Revised Statutes. (1 R. S., 121.) 

The act of July 11, 1851, then provided, that in case the 
Mayor should refuse or neglect to nominate the chief officer 
of a bureau in the Police Department, designated as the 
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Chief of Police, for five days after the commencement of 
the session of the Common Council, to be holden in August, 
1851, it shall be the duty of the Board of Aldermen to 
appoint such officer forthwith. And in case the Mayor 
shall make such nomination, and it shall be rejected by the 
Board of Aldermen, the Board of Aldermen shall have 
power, at any regular session of the Common Council, to 
appoint such officer, provided that five days of any such 
session shall elapse without another nomination being 
made by the Mayor; and that no appointment of such 
officer shall have been made as heretofore provided. 

The Mayor having nominated Mr. Matsell, the then in- 
cumbent, to the office, an effort was made to reject the nom- 
ination, with a view, doubtless, to lot in the operation of 
the other clause of the statute, devolving the power upon 
the Board of Aldermen. It is sufficient to observe that, 
after the chair had declared the nomination rejected, upon 
an appeal this decision was reversed. The matter was 
then dropped. 

In the course of these proceedings majority and mi- 
nority reports were submitted. In the former, the ground 
was taken that the office was vacant — a ground certainly 
not tenable, for every act of the Chief of Police was as 
valid as if his term had not expired. In the latter, the 
position was urged that the statute of 1851, was void, 
because it annulled a portion of the charter without the 
assent of the people of the city. The distinction between 
the franchises granted by a charter, and the political rights 
and privileges is treated as without foundation/") 

(a) A sensible article in the Commercial Advertiser, of August 7, 1851, 
also supports the proposition, that since the charter of 1849, no change, 
of any description, can be made, without obtaining the assent of all the 
citizens entitled to vote. That the compact was with them. 

5 
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The question it will be perceived is two fold. First, is 
the act of the Legislature valid without any assent from 
any body or persons; and next, if not so, is the assent of 
the citizens requisite, or is that of the Common Council 
sufficient. It is impossible without overthrowing a long 
train of decisions, to sustain the proposition that this mere 
branch of political power, the regulation of the police of a 
city, is not within the scope of Legislative control. The 
only possible question is, whether the Legislature by sub- 
mitting the amendments to the people at largo, in 1849, 
curtailed or renounced this authority. 

It was before observed, that these and every amendment 
of a charter must spring from the Legislative power. The 
inhabitants of Now York and the Common Council to- 
gether, could no more alter a charter, than they could 
create themselves a body politic. 

The Legislature in 1849, as in 1830, did no more than 
to submit the proposed changes to the ratification of the 
constituency at large, instead of taking the consent of the 
Representative Body. Treat it, as it may well be treated, 
as a new charter then bestowed, it must be regarded as 
a grant conferred, subject to the settled and fundamental 
authority of the Legislature to act upon subjects for the 
general benefit of the state, unless they have relinquished 
such power in express terms. It is a compact indeed; but 
it is a compact, that every franchise, which by the settled 
doctrines of the law is beyond Legislative interference, 
shall be absolutely enjoyed; and that such privileges as by 
the same settled rules, may be recalled or abridged, shall 
remain subject to Legislative control. Besides, the case is 
within those authorities which declare, that no law or 
statute shall be treated as restricting or surrendering a 
general Legislative power, held as a trust for purposes of 
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general good, at least without the most positive language. 
" It was ruled in the Charles river Bridge vs. The Warren 
Bridge, (11 Peters, 420,) that the state is not presumed to 
have surrendered a public franchise in the absence of proof 
of an unequivocal intention to do so."' 3 ) 

And it is a striking fact, that the compact under the 
amendments of 1880 and 1849, is less distinctly and strin- 
gently made with the inhabitants of the city at large, than 
in the charters of Nicolls, Dongan, or Montgonierie. 

By the former, " the inhabitants of New York, New 
Harlem, and all others, his Majesty's subjects, inhabitants 
upon the island called Manhattan Island, are and shall be 
established as one body politique and corporate." 

The charter of Dongan recited that "the city of New 
York had been an ancient eity, and the citizens thereof 
had anciently been a body corporate and politic." The 
6th section indeed constituted and declared the Mayor, 
Recorder, Aldermen and Assistants, one body politic and 
coi'porate, in deed, fact and name, by the name of the 
Mayor, Aldermen and Commonalty of the city of New 
York. 

The preamble to the charter of Montgomerie declares, 
" We have thought fit, them, the said inhabitants and citi- 
zens of the said city of New York, (by whatsoever name 
or names they have been or were incorporated, or whether 
they have been or were incorporated or not, into one body 
politic and corporate by the name of the Mayor, Aldermen 
and Commonalty of the city of New York, by our letters, 
to make, constitute, confirm, renew, and of new to create." 

And by the first section, it was " willed, ordained and 
granted, that the Mayor, Aldermen and Commonalty of 
the said city and their successors, from henceforth forever, 



(a) 9 Watts andSerg. 1. 
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shall be and remain one body corporate and politic in re 
facto et nomine, by the name of the Mayor, Aldermen and 
Commonalty of the eity of New York." 

Now a proposition which would in effect render the 
assent of the inhabitants necessary to the changes in a 
charter, would abrogate hundreds of laws passed from 
1686 to the present time, or make them depend for validity 
upon the vague, undefinable, perilous ground of a presump- 
tion of assent. 

It is very true there is a series of authorities/ ' involv- 
ing the doctrine that in general, the assent of the whole 
body of corporators is necessary to any radical change in 
a charter, except where the power to accept is delegated 
to a selected body. But in the first place, the principle is 
applied in these cases to private corporations. And in the 
next place and principally, in such instances, the Board, 
(Trustees or Directors,) is a distinct, separate body, cre- 
ated with denned powers, strictly to be construed. Here 
the Mayor, Aldermen and Commonalty are the Corpora- 
tion, and all are assembled in Common Council by repre- 
sentation, as if all were in person present. , 

The case of Ward vs. The Society of Attorneys, (1 Col- 
yer, Ch. Rep., 870,) is instructive upon the general rule. 
An association of attorneys had been formed for the pur- 
pose of facilitating the acquisition of legal knowledge, &c. 
They had raised a fund by contribution, and purchased a 
piece of land and erected buildings thereon, and then ob- 
tained a charter of incorporation from the crown, with 
power to acquire and alienate real estate. 

(a) A very full case on this subject, is that of The Commonwealth us. 
Claghune, (1 Harr. Penn. Rep. 133.) The proposition sustained in the 
case is, that the selected body must be specially authorized to that effect, 
in order to bind the whole body of Corporators by their assent. See 
also Angell and Ames, on Corporations, 53. 
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A very large majority of the subscribers proposed to 
take measures which would surrender the charter, and 
alien the property, for the purpose of destroying the Cor- 
poration. A small number of the subscribers interfered 
and sought an injunction. 

The Vice Chancellor said : "The law allows a corpora- 
tion having perpetual succession to be constituted; the law 
allows individuals to acquire a beneficial interest in the 
preservation of such a body so lawfully constituted. And 
if these things be so, I am not aware of any principle of 
law or equity, which can enable that lawfully constituted 
interest thus obtained, to be taken away, without the con- 
sent of every person interested, unless by means of a con- 
dition to which the original creation was subject." 

In the case of a public power granted to a municipal 
corporation, a condition is attached by the law itself to 
the original grant, that it may be varied. 

An important proposition connected with this subject, 
was submitted by the Law Committee of the Board of Al- 
dermen, in January, 1851. On the 21st of that month, 
_they reported the following : 

" Whereas, The charter of this city, adopted in 1830, as 
amendatory of the Royal charter, as well as the charter of 
1849, were both adopted by a vote of the people; and 

" Whereas, Any amendment to the charter, made by an 
act of the Legislature, without the formal concurrence of 
the people, might work a forfeiture of all the chartered 
rights and franchises of the city; therefore, 

" Resolved, That in any amendment for which application 
shall be made under a resolution of the Common Council, 
provision shall be made for submitting the same to the 
people for their approval." 

This resolution passed the Eoard of Aldermen almost 



70 



GENERAL POWERS. 



unanimously. It was referred, in the Board of Assistants, 
to the Law Committee, (January 24, 1851,) who reported 
against it, which report was adopted, (January 30, 1851.) 

The Board of Aldermen passed a resolution of adher- 
ence, which came before the Board of Assistants, on the 
10th of May 1851, and was referred to the Committee on 
Finance. The resolution had been accompanied with one 
respecting the mode of making city loans. And here it 
ended. 

It may be remarked upon this proposition, that as far as 
the Legislature is concerned, it of course could not prevent 
that body from passing a law which it was competent to 
pass at all, without the provision. If the Legislature 
adopted it in a particular act, it would be a restriction of 
its own power with its own consent. But it would by no 
means follow that the Legislature would thus deprive itself 
of the power to repeal that law, and adopt a new one, 
without such consent. The proposition that such shall not 
be a law unless agreed to, or that it shall be a law if 
agreed to, does not involve the conclusion that it shall 
forever remain the law unless the repeal is assented to. 
It will be remembered that I am speaking of those public 
powers and franchises which are within the admitted au- 
thority of the Legislature to change. 



Whole Having thus endeavored to show the cases in which the 

Legisia- Legislature has interfered with the powers of the Corpora- 
tive aia a r r 
necessary, tion under the charters, and pointed out some of the princi- 
ples which govern that right of interference, the next sub- 
ject of importance is, in what cases has the Corporation 
necessarily resorted to the Legislature for aid, and when 
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must it so resort, from the inadequacy of its own powers, 
conferred or implied. 

It will readily be seen that there is a marked distinc- 
tion between that class of rights, powers and franchises 
which have been conferred exclusively by acts of the Leg- 
islature, and those which are to be found entirely or sub- 
stantially in the charters. 

There is also another distinction, between the modes of 
exercising powers bestowed in the charters, the remedies 
which are expressly given or necessarily attach themselves 
to the grant, and those modes and remedies which are not 
bestowed, nor necessarily spring from such grants, but are 
only possessed through an express authorization of the 
Legislature. 

In general it may be observed, that where rights or 
powers have been newly conferred since the charters, the 
mode of enjoyment and exercise prescribed by the act con- 
ferring them must be strictly pursued. If no mode is 
pointed out, then the course must be such as is consistent 
with the acknowledged principles of law, and necessary to 
give effect to the power or franchise. 

The right to establish the Croton Aqueduct, and to take 
property for that purpose, is a striking example of this 
class of cases. New property and privileges are newly 
conferred, and whatever the Legislature has prescribed 
must be implicitly pursued. Both right and remedy find 
their source, their extent, and restrictions in the statute. 

Again, where the remedy for executing a power given 
in the charter, is new, and arises solely from an act of Leg- 
islative power, the remedy must be resorted to exactly in 
the mode the statute directs. Any substantial deviation 
would be unlawful. No ordinance could vary it. Yet an 
ordinance upon the subject matter could be passed, not 



GENERAL POWERS. 



inconsistent with any express provision, but more fully to 
carry out the plain intent. 

For some purposes Legislative aid has always been 
requisite. 

1. The power to lay a public tax, either for general or 
specific purposes, did not vest in the Corporation under the 
charters; it probably could not be conferred by the crown 
alone, being the highest exercise of sovereign authority, 
but only by parliament or the state. 

2. The power to take private property for public use is 
of the same character, and would not have vested in the 
Corporation, even if the provision in the charter of Mont- 
gomerie, that no land should be taken but by consent, or 
under some known law of the province, had been omitted. 
Hence the statute of 1691 gave the authority to the Cor- 
poration to be exercised through the intervention of a 
jury. 

3. Again, even if the Corporation did under the charter 
possess the power of doing any work themselves, and 
charging it upon the party bound by law to do it; yet 
clearly they could not make such expenditure a lien upon 
the property in relation to which the burthen was imposed, 
or sell the same to defray it. 

4. It may be doubted whether the Corporation pos- 
sessed the power under the charters of assessing particular 
persons, or any class of persons, for a special benefit, con- 
ferred upon them by a public improvement, independently 
of the benefit they derive in common with others. There 
are traces of this principle being acted upon under the Dutch 
government; but when the charters are necessarily looked 
to as the sources of power, I do not find this right either 
expressly conferred, or clearly implied as requisite to carry 
out admitted powers. The decision in The People vs. The 
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Mayor of Brooklyn, settled the question of the legality of 
acts of the Legislature for such an object; but went no 
further. O 

5. The Corporation can have no legal remedy for en- 
forcing its ordinances, but such are bestowed in the char- 
ters, without Legislative assistance. The remedies given 
(§14) were a distress and sale of goods for the recovery of 
the fines and amercements for violation of an ordinance, 
or an action of debt in any court of record; or in any other 
lawful method to be obtained. 

The process by distress and sale was superseded by or- 
dinances of the Corporation, especially that of 1834, c. 48. 
The clause italicised refers to methods subsequently to be 
sanctioned. 

The Legislation and ordinances respecting swine, show 
this principle distinctly. The ordinances of 1683, 1692 
aud 1719, were perfectly legal, and did every thing which 
the statute of Oct. 17, 1730, effected, except the additional 
remedy of impounding and selling stray swine; a provision 
which was continued in the act of February 27, 1823. 

G. The capacity to take and hold land, which belongs to 
a corporation, aggregate at the common law, was restricted 
in the charter of Montgomerie to property, the annual in- 
come of which should not exceed three thousand pounds 
money of the realm of Great Britain. Accordingly we find 
frequent acts of the Legislature, giving authority to the 
Corporation to acquire particular parcels of property for 
specific purposes. 

These are instances in which the aid of the Legislature 
was indispensable, because the charters did not confer the 
property or power in question. And these examples will 
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point out the general principles upon this branch of the 
subject. 

Subject to such exceptions, and those of a similar nature, 
it is surprising how comprehensive and how adequate 
were the powers and remedies given in the charters for 
almost every purpose of Municipal government. Yet at 
the present time it would be altogether unsafe and erro- 
neous to resort to the charters solely, upon any question 
of power, or its mode of exercise. For this most impor- 
tant and fundamental maxim must be borne in mind, that 
every act of the Legislature, passed on the application of 
the Common Council, or recognized after its passage, ex- 
pressly, or by action under it showing acquiescence, be- 
comes a change of, or addition to, the charter. And the 
acts of the Legislature have become so numerous, as scarcely 
to leave a single subject of power or right untouched. 

Hence for the solution of every question of power, and 
its mode of exercise, or the validity of any ordinance or act, 
the practical and necessary course will be; First, to exam- 
ine the charters for any provision upon it; next, to trace 
the acts of the Legislature, and of course, any judicial ex- 
position. If any statute supplies a rule of decision, the 
next question is, has it been adopted by the Corporation. 
If so, the inquiry is at an end. If not, then the point 
arises, whether the statute is one which could be passed 
even without the assent of the Corporation. If this is the 
case, here also investigation terminates. But if it is not 
the case, then we come back to the charter, to settle the 
existence and extent of the power, and how it may be 
carried into effect. And of course, this last must be the 
mode, when a provision is found in the charter, and no act 
of the Legislature whatever has been passed upon it. 

By the second section of an act of April 17, 1832, the 
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charter of the city of New York may be read in evidence 82. 
from the volume containing such' charter, printed by au- p r oving f 
thorny of the Common Council, or from a copy certified 
by the clerk of the Common Council. 
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CHAPTER II. 

TERRITORIAL EXTENT AND JURISDICTION. 

Before 1647, the city had acquired the name of New 
Amsterdam. It is so called in the proclamation of Gov- 
ernor Stuyvesant, cited in note 1. 

In the new charter, granted by Nicolls, upon the re- 
conquest in 1665, " the inhabitants upon the island, known 
as Manhattan Island," were incorporated. The city was 
thus defined by the island. 

In October, 1683, by a resolution of tho Mayor and Al- 
dermen, the city was divided into six wards, called the 
South Ward, the Dock Ward, the East Ward, the North 
Ward, the "West Ward, and the Out Ward; and the descrip- 
tion and boundaries of these wards are stated in tho note.'") 

By the 4th section of the charter of Dongan, (22nd of 
April, 1686,) it was provided, " that the said city of New 
York, and the compass, precincts and limits thereof, and the 
jurisdiction of the same, should extend and reach itself as 
well in length as in breadth and in circuit, to tho furthest 
extent of, in and throughout all the said island Manhattans, 
and in and upon all the rivers, rivulets, coves, creeks, waters, 
and water-courses, belonging to the said island, as far as 
low water mark." 

The county of New York, had been erected, by an act 
of the first Assembly, held within the province, passed the 
1st of November, 1683, and was described as stated in the 
note. O 



(a) Note No, 16. 



(6) Note No. 17. 
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An act of the Colonial Assembly was passed on the 1st 
of October, 1691, for dividing the Province into counties; 
and by that the city and county of New York was to con- 
tain all the islands, commonly called Manhattan's Island, 
Manning's Island, the two Barn Islands, and the three 
Oyster Islands. Manhattan's Island to be called the city 
of New York, and the rest of the islands the county. 

By the same act, "Kings county was to contain the 
several towns of Bushwick, Bedford, Brooklyn, Flatbush, 
New Utrecht, and Gravesend, with the several settlements 
and plantations adjacent." 

Then by the charter of Montgomerie, in 1730, all pre- 
vious grants were recognized and confirmed; and in the 
second section, the extent of the city was defined by metes 
and bounds/") 

An act of the Legislature, passed March 7, 1788, divided 
the State into sixteen counties, and the description of the 
county of New York, will be found in the note, as well as 
that of the county of Kings/ 6 ) 

The description is precisely the same in the Bevised 
Statutes of 1830, except that in the latter, the line on the 
west, is " the west bounds of the state," instead of " low 
water mark on the west side of the Hudson river, or so far 
as the bounds of the state extend," with some other varia- 
tions which will appear in the note.M 

There was a statute enacted on the 24th of November, 
1824, relating to the boundaries and jurisdiction of the 
counties of Kings, Richmond, and the city and county of 
New York, which in an historical account is to be notieed. 
It was repealed in the general repealing act of 1830, 
but one of its sections was re-enacted as follows : " The 



(a) Transcribed in Note 17. (5) Note No, 18 

(c) 3 K. S., Ed, 1848, p. 2, Note 18. 
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counties of Kings, Richmond and New York, shall, for 
the purpose of serving all process, civil and criminal, 
have concurrent jurisdiction on the waters in the counties 
of Kings and Richmond, lying south of the bounds of the 
county of New York."("> 

The jurisdiction of the city of Now York i3 subordinate 
to that of the State; and no doubt territorial limits and 
authority may bo changed by the .Legislature. Accord- 
ingly we find that when the State ceded Bedlow's Island, 
Oyster Island, and the Governor's Island to the United 
States, they did so by an act of the Legislature, expressly 
transferring the jurisdiction, reserving the right to serve 
process merely. This was done without the assent of the 
city of New York. (Act of February, 1800, 1 R. S., 1813, 
p. 789.) But when the land at the foot of Hubert street 
was given for a fort, as it extended into the river, and 
comprised soil which belonged to the Corporation, (part 
of the four hundred feet,) commissioners were appointed to 
give the assent of the State to the cession to the United 
States. (Sess. Laws, 1807, 1 R. S., 191.) And from the 
minutes of the Common Council, in October and Novem- 
ber, 1807, it appears, that deeds for the property were exe- 
cuted by the city, with a condition that when no longer 
used for the purposes of fortification, it should revert. W 
Between More difficulty and controversy have existed in relation 

Brooklyn J J 

and New to the jurisdiction of New York and Brooklyn, than else- 
where. I have set forth in the notes all the statutes relat- 
ing to the county of Kings, and to the city, which appear 
to bear upon the question. W 

The subject has been before the Supreme Court in two 
cases, (Udall vs. The Trustees of Brooklyn, and the Mayor 

(a) 3 R. 8., Ed., 1848, p. 18. 

(b) See Atlas No. 5, Street Commissioner's office, (a) Note 19 and 20 
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of New York, vs. Stryker 19 John. Rep., 175 and 179.) 
In the first case, an action was brought to recover a pen- 
alty for a breach of an ordinance of the village of Brook- 
lyn. The act complained of was the measurement of 
grain in a store, on a wharf erected over twenty-five years 
before, the west end of which extended between ten and 
twenty feet west of low water mark ; being made land. 

The defendant below was authorized to measure grain 
within the limits of the city of New York, by license from 
the Corporation of that city. 

The charter of New York and the statutes of 1801 and 
1816, cited in the note, were relied upon. (°> The court 
say, " this was an action for violating the by-law of the 
village of Brooklyn, in assuming to exercise the office of 
measurer of grain, without a license from the trustees. 
The defence was, that the act complained of, was done in 
a store, on a wharf or dock, west of the natural low water 
mark of the East river, on the Nassau or Long Island 
shore, and not within the limits of Brooklyn. We are of 
opinion that Kings county includes all the wharves and 
made land on the Long Island shore of the East river, as 
well as natural alluvion to the actual line of low water." 

In the other case the Corporation of New York sued 
Stryker for a breach of their ordinance in measuring grain 
within the city and county, without being licensed. The 
act was done on a vessel, made fast to the west end of a 
dock, on the East river, on the Brooklyn shore, lying to 
the west of the usual low water mark. In this alone did 
there exist any distinction between the cases. The court 
said, " the cause was distinguishable from the former case. 
The city and county of New York includes the whole of 
the rivers and harbor to actual low water mark on the 



(a) Note 20. 
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opposite shores; and although permanent erections, such as 
wharves and store-houses, may from time to time vary the 
line of jurisdiction, yet it cannot be allowed that Brooklyn 
is to be extended by means of a floating vessel in the river, 
although she may be fastened to the dock. The vessel in 
this case was in the city of New York, and the defendant 
was not licensed there to do the act complained of." 
These cases were decided in 1821. 

It is clear that a change of territorial jurisdiction might 
be made without regard to the ownership of the land 
transferred to the new jurisdiction, and such a change 
would not and could not affect the right of property. In 
that respect the Corporation is like an individual owner, 
placed under a new jurisdiction. W So Mr. Wells in his 
argument observes, " that the property, on which the wharf 
was built, was no doubt derived from the city of New 
York; but the question was one merely of jurisdiction, 
which must vary with the change of low water mark, 
whether by natural or artificial means." 

I do not find that the court rely upon the effect of the 
act of 1801 or 181C, both cited in the note. «0 

The East river was in these statutes made the boundary. 
Upon the general rule of construing a grant, this would 
only be to high water mark as to the soil; but upon a ques- 
tion of jurisdiction it would be extended to low water. I 
should have supposed it meant low water, as it existed 
when the act was passed. The decisions however appear 
to establish, that for jurisdiction, the line of low water in 
the charter at Brooklyn was changeable at the will of the 
Corporation of Brooklyn, by erecting wharves; and that the 
line of the East river is equally liable to be extended in the 

(a) See Plymouth vs. Jackson, 2 Harris' Penn. Rep. 44. 
(6) Note No. 20. 
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same manner. 1 do not see any restriction to this power 
of fixing the lino anew from time to time, unless it be in 
the provision of the Revised Statutes, that where two 
counties are separated from each other by a river or creek, 
the middle of the channel of such river or creek shall be 
the division line between them, unless therein before oth- 
erwise provided. (°> 

It is clear that there must be a correspondent right in 
the city of New York, to extend its territorial jurisdiction 
in a similar manner, and there could be no dividing point 
but the centre of the river. 

The right of each, is of course, subject to the obligation of 
not interfering with, or injuriously affecting the navigation. 
Within certain points, however, viz., from Partition street 
to Jackson street ferry, (near Hudson avenue,) the exterior 
line of Brooklyn has been defined by commissioners ap- 
pointed under the act of May 25, 1836; beyond which line 
wharves cannot be erected without the sanction of the 
Legislature. The statute, with the decisions referred to, 
settle therefore the territorial authority according to this 
exterior line; at any rate, when wharves arc built up to it. 
This and similar acts are more particularly referred to in 
chapter 8, § 8, respecting the right of the Corporation 
to a strip between high and low water on the Brooklyn 
side. 

In the year 1833, the boundary between New Jersey and N. i'ork 

. . , . and New 

New York was adjusted by commissioners, arid their Jersey, 
agreement was embodied in and ratified by an act of our 
•Legislature, passed the 5th of February, 1834,0 as also by 
an act of New Jersey; and it received the sanction of Con- 
gress. (Ch. 126, 1 Sess. 23d Congress.) 

A long and troublesome controversy was thus settled. 



(a) 1 H. S. 78„ § 8,Ed. 184(5. 



(6) Note No. 21. 
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Some references of an historical nature connected with it 
will be found in the note.M 

Upon this adjustment it was early agreed, (as I am in- 
formed by one of the distinguished commissioners,^') that 
any discussion of the abstract legal title of the two States 
should be waived, and that the settlement should be made 
upon great principles of justice and expediency, with a par- 
ticular regard to the position of New York, as a large and 
growing seat of commerce, and to the full efficacy of her 
quarantine regulations, and control of immigration. 

The leading points of the agreement are these : 

The middle of Hudson's river, from a point therein op- 
posite the forty-first degree of latitude, as before settled — 
the middle of the bay of New York; — of the waters be- 
tween Staten Island and New Jersey, and of Raritan bay 
to the main sea, is established as the boundary line. 

But as exceptions to this boundary, the State of New 
York retains jurisdiction over Bedlow's Island, Ellis Island, 
and all other islands lying in such waters, then subject to 
its jurisdiction. 

A qualified jurisdiction is also retained by New York 
in the waters of Hudson river, and the bay lying west of 
Manhattan Island, and south of Spuyten Devil Creek, and 
over the lands covered by such waters to low water mark 
on the New Jersey side. The qualifications are important. 

New York was to have exclusive jurisdiction of and over 
the waters of Kill Van Kull, between Staten Island and 
New Jersey, to the westernmost end of Shooter's Island, 
in regard to quarantine laws and laws relating to passen- 
gers, then in force, or which might thereafter be passed by 
that State; and for the like purposes, of and over the 
waters of the Sound, from the westernmost end of Shooter's 



(<i) Note No. 22. 



(6) IS. F. Butler, Esq. 
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Island to Woodbridge creek, as to all vessels bound to any 
port in the state of New York. 

Exclusive jurisdiction was given to New Jersey over 
certain waters, but subject to very extensive powers and 
rights vested in New York. All these provisions will be 
found in the noteW where the statute is transcribed. 

It was before stated, that in the year 1683, the city had 
been divided into wards by the authority of the Mayor and 
Aldermen, and the limits are stated in note No. 16. The P'™' 011 

, into 

9th section of Dongan's charter, refers to the wards as mrds - 
fixed. In Montgomerie's charter, a new division into 
seven wards was made. It is not deemed necessary to 
copy the boundaries, as the document is now so accessible. 
Hill's map, of 1*782, shows the lines of the wards; and itis 
principally to be noticed, that the river wards extend to 
and comprise the four hundred feet below low water, which 
were granted in the charter of 1730. 

A new division into wards took place in the year 1791, 
by a statute of the State, (Sess. Laws, p. 349.) It recited 
that some of the wards in the city are large and populous, 
and others are very small, and the bounds of some of 
them are difficult, if not impossible to be ascertained, so 
that alterations therein are become necessary. The divi- 
sion is then made into seven wards. It is not thought nec- 
essary to transcribe the boundaries, but it is to be noticed 
thai the limits of the river wards extended collectively to 
all vhe soil under water on the Long Island side, from 
the Wallabout to Red Hook, in correspondence with the 
grant in the charter of 1708; and also to low water mark 
on the west side of the Hudson river, or as far as the 
limits of the state extended. 

In 1803, (March 8th, Sess. laws, p. 225,) the number of 



(a) Appendix, Note 23. 
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the wards was increased to nine, and the boundaries 
changed. The same principle was however adhered to, of 
making some of the wards to include the land under water, 
up to low water mark on Long Island and the Jersey shore. 

By an act of March 18, 1808, (Sess. Laws, 275,) the Sev- 
enth Ward was divided into two parts, one retaining that 
name, and the other to be called the Tenth Ward. The 
act recited the great increase in the number of electors, 
and the impossibility of collecting their votes within the 
period allowed for electing. The second section provided 
for an election of an Alderman, Assistant, See., for the new 
ward. 

An act to equalize the wards was passed on the loth of 
April, 1817, retaining the same number, (Sess. Laws, p. 
341.) Another statute passed 16th of April, 1825, in- 
creased the number to twelve, and made a new division. 
In 1827, the number was made fourteen; and in 1832, fif- 
teen, by a division of the former Ninth Ward. 

By a statute of March 16, 1836, the Tenth Ward was 
formed out of a part of the Twelfth. (Sess. Laws, p. 21.) 
In 1837, the Seventeenth Ward was made out of the Elev- 
enth, (Sess. Laws, p. 12.) In 1846, (Sess. Laws, p. 15,) the 
Sixteenth Ward was divided, and the Eighteenth erected 
out of part of it. 

By a law passed, 16th of April, 1850, the Twelfth Ward 
was divided, and the Nineteenth Ward formed from a por- 
tion of it; and by another act, passed July 9, 1851, the 
Twentieth Ward was formed out of a part of the Sixteenth 
'Ward. 

Chancellor Kent states, in relation to the statute of 
1803, that the increase of the Wards, and consequently the 
number of Aldermen and Assistants, was a material alter- 
ation in the chartered organization of the Common Coun- 
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oil, and it was done without their application or consent. 
It became therefore a question in the Council of Revision 
whether the alteration without such assent, ought to be 
made. But the objection, raised and supported by one of 
the members of the Council, was overruled, and the bill 
passed without requiring a consent, and became a precedent 
for future alterations of the like kmd."(°> 



(a) Notes and illustrations, ed. 3851, p. 215. 
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CHAPTER III. 

BIGHTS OF THE CORPORATION AS PROPRIETORS. 

SECTION I. 

THE GENERAL RIGHT OF THE CORPORATION IN REAL ESTATE, 
AND TO ACQUIRE THE SAME. THE MODE OF CONTROL, AND 
DISPOSITION THEREOF. 

Power ti Beside the general power, appurtenant to a corporation 
hoM an< ! a Sg re o ate > °f acquiring, holding and disposing of real 
estate, estate, the charter of Dongan expressly conferred it upon 
the Corporation of New York. 

In the 6th section it is provided, that " the Corporation 
and their successors forever, by the name of the Mayor, 
Aldermen and Commonalty of the city of New York, be, 
and shall be forever thereafter persons able, and in law 
capable, to have, get, receive and possess lands, tenements, 
rents, liberties, jurisdictions, franchises and hereditaments, 
to them and their successors in fee simple, or for term of 
life, lives or years, or otherwise; and also goods and chat- 
tels, and also other things of what nature, kind or quality 
soever; and also to give, grant, let, set and assign the 
same lands, tenements, hereditaments, goods and chattels; 
and to do and execute all other things about the same, by 
the name aforesaid." 

Again, in the 12th section of the same charter, the grant 
was, that " they the Mayor, Aldermen and Commonalty 
and their successors, be forever persons capable and able, 
and shall have full power to purchase, have, take, and pos- 
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sess in fee simple, lands, tenements, rents and other pos- 
sessions within or without the said city, to them and their 
successors forever, so that the same exceed not the yearly 
value of one thousand pounds per annum; the statute of 
mortmain, or any other law to the contrary notwithstand- 
ing; and the same lands, tenements, hereditaments and 
premises, or any part thereof, to demise, grant, lease, set 
over, assign and dispose at their own will and pleasure, 
and to make, seal and accomplish any deed or deeds, lease 
or leases, evidences or writings, for or concerning the 
same, or any part thereof, which shall happen to be made 
and granted by the said Mayor, Aldermen and Common- 
alty of the said city for the time being." 

The first section of Montgomerie's charter, in like man- 
ner, declared the capacity of the Corporation by the same 
corporate name, to take and hold lands and hereditaments: 
and to grant, demise, assign, sell or otherwise dispose of 
the same. The language so closely resembles that of Don- 
gan's charter above quoted, that I have thought it unne- 
cessary to transcribe it. 

By the 36th section of this charter, the Governor gave 2 
and granted to the Mayor, Aldermen and .Commonalty, 5"'™". 
full power to take and hold lands, tenements, heredita- amount, 
ments, rents, &c, with full power to grant, demise or dis- 
pose of the same at their pleasure. The restriction as to 
the annual value of the real estate in their possession was 
made three thousand pounds, money of the realm of Great 
Britain. 

The phraseology of this section is also so similar to that 
of the 12th section of Dongan's charter, as not to require 
being copied at length. 

We have the undisputed authority of Chancellor Kent, 
for saying, that the limitation as to value applied only to 
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the value at the time of the acquisition. No subsequent 
advance in value or rent could affect the title, (Note 48.) 
3 - The real estate and hereditaments of the Corporation, 

Parcels, r 

&c.,t»k- held, or to be acquired, under these charters, -were as fol- 

cn under 

charter's, lows : — 

First. The several parcels of land and hereditaments, or 
interests growing out of land, specifically confirmed or 
granted in either of the same. Under the Dongan charter 
these were, 1st. The City Hall, or State House, with the 
ground thereunto belonging. 2d. Two Market Houses. 
3d. The Bridge into the dock. 4th. The Wharves or 
Docks. 5th. The new Burial place, without the gate of 
the city. 6th. The Perry from the city of New York to 
Long Island. 7th. The waste, vacant, and unappropriated 
land to low water mark. The exceptions of the Gov- 
ernor's garden, the King's farm, etc., are afterward no- 
ticed. 

Under Lord Cornbury's charter, the strip of land be- 
tween high and low water, from the Wallabout to Red 
Hook, was acquired. 

Under Moutgomerie's charter, besides a confirmation of 
former grants, the Corporation acquired, 1st. The new 
City Hall and jails, rooms and places for courts of justice, 
with the ground and appurtenances thereunto belonging. 
2d. The five Market houses. 3d. The Great Dock. 4th. 
The new crane and wharf, with .the common sewer leading 
through the great dock and bridge, oth. The Magazine 
and Powder House, near the fresh water. 6th. The Perry 
and Perries on both sides of the East river, and the right 
to all other Perries round the Island. 7th. The renewal 
of the right of soil between high and low water on Long- 
Island; and of the waste land on Manhattan Island, to low 
water; and 8th. The right to the four hundred feet beyond 
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low water on the East and North rivers, between certain 
points respectively. 

Second. The charters also ratified and confirmed to the 
Corporation, all parcels of land theretofore granted by the 
government, and held by it.("> 

Third. Other parcels of ground could be taken and held 
after, and under the charter of 17-30, and subject to the re- 
striction contained therein as to the annual value. 

Fourth. Besides acquisitions of property made in one of *• 

, Prope; 

these methods, the Corporation became owners of various under 
parcels of land under special acts of the Legislature. acts. 

The following is a list of the most important of these; 
and as to some of them, questions and decisions have oc- 
curred of much importance. 

1. The Alms-house property, at Bellevue. 

2. Fort George, the Battery, Government House and 
adjoining ground. 

3. The Meadows. (2 Greenleaf, 167.) 

4. Property, west side of Fly market. (Act of April 4, 
1800.) 

5. The State Prison. (Act March 30, 1802.) 

6. The Powder Magazine. (Act of 1807; of April 11, 
1808; March 10, 1809.) 

7. Land in Canal street. (Act of April 2, 1810.) 

8. Market site in Canal street. (Act of April 11, 1827.) 

9. Property acquired under the Fire act of 1836. 

10. Property acquired under the tax and assessment acts. 
The rights and interests of the Corporation, in and to 

the various parcels of property enumerated, and which now 
remain, and are of importance, will be considered under 
special heads. It is not thought necessary to trace the 
disposition of the old City Hall, the Bridge and Docks, or 



(a) 2d section of Dongan's charter. 

I 
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the Burial place, they having been long since parted with; 

and as to them, 1 am not aware of a question having arisen. 

The table of contents will show the parcels of property, 

and the interests in property, particularly treated of. 
Power before proceeding with these branches of the sub- 

andra- -j ec + n is necessary to state the legal position of the Com- 

atnctipn v ' * ° * 

of aiicna. m on Council as to its dominion over its real estate — the 

tion. 

power of alienation — and whether any, and what restric- 
tions upon that power now exist. 

The power of aliening and disposing of every part and 
parcel of the real estate of the Corporation, is vested in the 
Mayor, Aldermen and Commonalty, and these act through 
and are represented in the Common Council. It will be 
seen that as to property to be acquired under the author- 
ity of the charters, express power to dispose of it is con- 
ferred; and as to all property specially vested by either 
charter, the right of alienation vests in the Common Coun- 
cil, under the common law doctrine. <°> 

This remark equally applies to any property acquired 
under any special statute; and hence it may be laid down 
as incontrovertible, that the absolute power of disposition 
is attached to every piece of property held by the Corpo- 
ration, except where the act under which it has been ob- 
tained prohibits or restricts the power, or the Corporation 
by some irrevocable act of its own, has affected it. 
6. The system of creating a public debt, and providing a 
lund n aya- fund for its redemption, and the payment of the interest, 
rtrioHon. commenced in a statute passed the 8th of June, 1812. < 6 > 

Prior to this time, bonds or obligations of the Corporation 
were issued to creditors, but only in discharge of debts in- 
curred for lawful purposes of expenditure. In that act it 

(a) Kent's Commentaries, vol. 2, p. 281. 1 Ves. and Bea., 636. 
(6) 6 Webster, 436. 
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was recited, that the Mayor, Aldermen, &c, had stated in 
their memorial to the Legislature, that they had incurred 
great expenses in making numerous public improvements, 
beyond tie amount of their annual income, and had issued 
their corporate bonds under seal, to defray such expenses; 
that they would be obliged to incur great cost in carrying 
out the plan of the commissioners for laying out streets, &c, 
and that they prayed the authority of the Legislature to 
permit them by an act, to fund their present debt, and pro- 
vide for future contingencies, by raising a stock or fund 
not to exceed $900,000. 

The first section provided that it should be lawful for 
the Mayor, Aldermen, &c, to create a public fund or 
stock, not exceeding $900,000, to be denominated " The 
New York City Stock." The first eight sections prescribed 
the mode of subscribing, issuing of certificates, and other 
details, not necessary to notice. The stock was .made re- 
deemable in fourteen years. 

By the 9th section it was.;provided, " that the faith of the 
said The Mayor, Aldermen and Commonalty of the city of 
New York, shall be pledged for the final redemption and 
payment of the stock which shall or may be created pur- 
suant to the provisions of.^his act; and that all and sin- 
gular the revenues of the Mayor, Aldermen and Common- 
alty shall be, and they are hereby appropriated and 
pledged for the payment of the interest which shall become 
due on the said stock, and shall continue so pledged until 
the final redemption of the said stock; and that in case the 
said nevenues be not sufficient to satisfy and pay the whole 
of the said interest, then and in that case, the faith of the 
State shall bo and is hereby pledged, to pass such act or 
acts as shall from time to time be necessary, authorizing 
the Mayor, Recorder and Aldermen of the said city to 
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raise by tax on the estates real and personal of the inhab- 
itants and freeholders of and situate within such city, such 
sum and sums of money as shall and may be requisite to 
supply any and every such deficiency.'' 

Immediately upon the passage of this act, and on the 
29th of June, 1812, the Corporation passed an ordinance 
to the following effect : 

" That the Finance Committee and Comptroller be au- 
thorized to publish such part of the act of the Legislature 
as by them should be deemed proper; that they should ad- 
vertise for a subscription for $600,000 of the New York 
City Stock, and prescribing the mode and terms of sub- 
scription. 

The Comptroller, Thomas R. Mercein, made a report on 
the 19th of April, 1813, containing the first suggestion of 
the scheme, out of which the ordinances of the Corporation 
have arisen. It was referred to the Finance Committee. 

On the 13th of August, 1813, an ordinance regulating 
the subject was adopted. 

It recited, that it was highly desirable to establish a 
fund, out of which purchases of the New York City Stock 
may be made from time to time, whenever the same can be 
done at par, or the true value thereof; whereby the said 
stock will be prevented from depreciating, and the re- 
demption of the same will be regularly progressing. 
Therefore it was ordained, "That all moneys heretofore 
received and hereafter to be received for commutation of 
quit-rents on grants issued prior to year 1804; all quit- 
rents arising from such of said grants as shall not be com- 
muted, and all moneys heretofore received and hereafter to 
be received for licenses to pawnbrokers, and dealers in 
the purchase or sale of second-hand furniture, metals, or 
clothes; for hackney coach licenses, and for street vaults — 
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all market fees and market rents — twenty-five per cent, on 
all sales of real estate belonging to the Corporation, and 
hereafter to be sold — and all such other sources of revenue 
or sums of money as the said Corporation shall hereafter 
think proper to appropriate for that purpose, shall be, and 
hereby are, firmly pledged, appropriated, and applied to, and 
shall constitute and form the fund for the purpose aforesaid, 
until the final redemption of the whole of such stock." 

By the 2d section, the Mayor, Eecorder, Comptroller 
and Treasurer of the city, with the chairman of the Finance 
Committee for the time being were constituted a Board to 
discharge the trust and duties imposed by the ordinance, 
to be denominated, "The Commissioners of the Sinking 
Fund for the redemption of the New York City Stock." 

The other sections relate to the mode of discharging 
their duties. 

A further act of the Legislature was passed on the 24th 
of March, 1820, (Sess. Laws, ch. 101.) It authorized the 
creation of a public fund or stock, not exceeding §400,000 
in addition to the sum authorized to be created by the act 
of June 8, 1812, to be denominated " The New York City 
Stock." All the provisions of that act, not otherwise pro- 
vided for, were made applicable to the new loan; and there 
was this clause added : " Provided, that nothing herein 
contained shall be so construed as to deprive the holders 
of stock created by said act, of any lien which they are en- 
titled to by said act, upon the revenues of the said Mayor, 
Aldermen and Commonalty." 

In the edition of the ordinances of 1817, and 1821, the 
provisions of that of 1813, were renewed, without material 
alteration. 

Next followed a statute of the 28th of March, 1826,< a > 



(a) Sees. Laws, 1826, p. 76. 
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empowering the raising of a public stock or fund, not ex- 
ceeding $700,000, in addition to the sums authorized by 
the two preceding acts, to be denominated by the same 
name. All the provisions of the act of 1812 were made 
applicable. The same proviso is contained in this statute; 
and by the second section, the Corporation was directed to 
apply the moneys so to be raised, to the reimbursement of 
the moneys raised under the act of June 8th, 1812, and to 
no other purpose whatsoever. 

In the revision of the ordinances of 182*7, the provisions 
of that of 1813 were retained. 

The moneys raised under the acts of 1812 and 1820, fell 
duo in 1826. 

Another statute was passed on the 19th of April, 1828/"' 
empowering a further loan of $200,000, with similar pro- 
visions as are contained in the act of 1826. 

The ordinance approved February 11th, 1834, consti- 
tuted the Mayor, Recorder, Comptroller and Treasurer, 
with the chairman of the Finance Committee of each 
Board, the Commissioners. The funds sat apart were the 
same as in the ordinance of 1813 and 1817, except that the 
whole of the net proceeds of real estate belonging to the 
Corporation on the 1st of January, 1825, and thereafter to 
be sold, were pledged. 

A special ordinance was passed on the 4th of March, 
1834, by which the Commissioners of the Sinking Fund 
were authorized, to invest so much of the balance of the 
fund standing to their credit, or which might thereafter 
stand to their credit, as might be necessary, in the purchase 
of a piece of land in the Eleventh Ward, between North 
and Second streets, and in the purchase of the land for the 
improving and extending the Grand street, Essex and 
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Centre markets; and the whole of the rents, fees, and in- 
come of the said markets in their improved state, and the 
lands thus purchased was thereby appropriated and pledged 
for the payment of the principal and interest of the sum 
that should be thus drawn from the said fund. 

Again, by the 8th section of the act for supplying the 
city of New York with pure water, passed May 2, 1834,< a > 
the Common Council were empowered to raise by loan, 
from time to time, a sum not exceeding two million live 
hundred thousand dollars, by the erection of a public fund 
or stock, to be called " The Water Stock of the City of 
New York," redeemable at not less than ten, nor more 
than fifty years from the passage of the act; and by the 
tenth section of that act, the provisions of the act of June 
8, 1812, which are not repugnant to, or incompatible with, 
any provision in that act contained, shall apply to the said 
stock. 

The moneys to be raised were to be applied for the pur- 
pose of supplying the city with water, according to the 
plan adopted. 

In the revision of the ordinances of 1839, there was no 
material variation from the ordinances of 1834. As to the 
real estate, however, the law appropriated (§ 6,) the net 
proceeds of all sales of real estate which belonged to the 
Corporation on the 1st of June, 1825, and sold since that 
date, or thereafter to be sold; and also, (§ 7) twenty-five 
per cent, on the net proceeds of all sales of real estate 
belonging to the Corporation on the 5th of May, 1817, 
and sold before the 1st of January, 1825. 

The ordinances upon this subject, with some additional 
provisions, were revised and re-enacted on the 22d of Feb- 
ruary, 1844. It will be useful to advert to the report of 
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the Finance Committee of both Boards, of December 29th, 
1843, to show the views of the Common Council upon the 
matter. They observe, that the existing ordinances provide 
only for the administration of the fund when it came into 
the hands of the Commissioners. The proposed ordinance, 
in addition to this, is intended to establish a permanent 
policy in the management and sale of the property of the 
city pledged for the sinking fund. That the object to 
which the fund was to be devoted, was two-fold — the li- 
quidation of the principal, and payment of the interest as it 
accrued. That the revenues had been sufficient until the 
creation of the water debt; and thereupon the Legislature, 
in conformity with its pledge, passed a permanent law for 
the levying of this deficiency annually. That the Corpo- 
ration had never passed in the form of an ordinance a pro- 
vision in conformity with the state pledge; and this was 
proposed in the ordinance then submitted. 

The clauses of the ordinance of February, 1814, so far as 
the subject of real estate is concerned, are as follows : 

" All money heretofore received, or hereafter to be re- 
ceived from the following sources, arc hereby pledged, ap- 
propriated to, and constitute and form a fund, called ' The 
Sinking Fund of the City of New York for the Redemption 
of the City Debt,' until the whole of the stocks of the city 
of New York shall be finally and fully redeemed. 

1. For commutation of quit-rents on grants. 

2. For quit-rents arising from such grants as were issued 
prior to the year 1804. 

3. The net proceeds of all real estate belonging to the 
Corporation when sold. 

10. The buildings included in the establishment called 
The Alms-house, at Bellevue, together with the lots of 

(a) Doc. Board of Aldermen., vol. 10, p 583. 
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land and water rights attached thereto when sold; and the 
rents thereof when leased." 

And the 2d title provides for payment of the interest as 
follows : 

" All moneys hereafter to be received from the following 
sources are pledged, appropriated, and constitute and form 
a fund to be called, ' The Sinking Fund of the City of 
New York,' for the payment of the interest upon the 
stocks, until finally redeemed. Among the sources pledged 
are ' all rents from all sources not already pledged.' " 

By the 10th section, nothing in the ordinance shall be 
so construed as to impair or affect any pledge heretofore 
made and now existing, of any property or its proceeds 
embraced in this and the preceding title. 

The 4th title of this ordinance is " of the disposition of 
real estate." Various offices are here assigned to the 
Comptroller'; and the powers which he is to exercise in 
conjunction with, or under the sanction of the Commis- 
sioners pf the Sinking Fund, are specified in the fifth, sixth, 
tenth and eleventh sections, with certain restrictions on 
the power of the Commissioners as to water grants, more 
particularly noticed under the proper heads. It may be 
sufficient here to observe, that every material power of 
control, leasing for one or more years, and of disposition, 
was placed in them. 

Then follows the important seventeenth section as fol- 
lows : " The Commissioners of the Sinking Fund are 
hereby authorized to sell and dispose of all real estate be- 
longing to the Corporation, and not in use for, or reserved 
for public purposes, at public auction, at such times and on 
such terms as they may deem most advantageous for the 
public interest; provided however, that no property shall 
be disposed of for a smaller sum than that affixed to the 
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description of such property under title fifth of this ordi 
nance; and that at least twenty days' previous notice of 
the time and place of such sale, including a description of 
the property to be sold, be published in each of the news- 
papers employed by the Corporation." 

The fifth title establishes a rate of valuation at which 
the property may be sold. 

By the 4th section of this title, it is made the duty of 
the Commissioners to give a certificate of sale, and upon 
this and proof of payment into the Treasury, it is made the 
duty of the Mayor, Aldermen, &c, to execute conveyances 
to the purchasers. 

On the 13th of May, 1845, an act was passed creating a 
public fund or stock in the city of New York, to be called 
" The Croton Water Stock," and in relation to the " Sink- 
ing Fund." 

The first two sections authorized the creation of the 
stock. The third made the provisions of the act of June 
8, 1812, applicable, except where repugnant to the present 
act And the fifth section is as follows : " The ordinance 
now in force, and approved of by the Mayor of the city, on 
the 22d of February, 1844, and any ordinance that may here- 
after be passed by the said Mayor, Aldermen and Common- 
alty, in conformity with the provisions of this law, and rel- 
ative to the said sinking fund, shall not be amended, with- 
out the consent of the Legislature first had and obtained , 
except by setting apart and appropriating, to and for the 
purpose of the said sinking fund, additional revenue, when- 
ever the said the Mayor, Aldermen and Commonalty shall 
deem proper; and the said ordinance shall remain in full 
force until the whole of the debt created for the introduc- 
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tion of the Croton water into the city of New York shall 
be fully redeemed." 

Another statute passed on the 12th of March, 1849, au- 
thorized a loan of $600,000, by the creation of a public 
fund, to be called " The Water Stock of the City of New 
York, for the year 1849;" and the 3d section provided, that 
all the provisions of the law theretofore passed, pledging 
the faith of the city of New York, and providing a sinking 
fund, should be applicable to that loan. 

Again, an act of the 20th of June, 1851, authorized the 
creation of a public fund, to be called The Croton Water 
Stock of the City of New York. It was directed that the 
provisions of the act to regulate the finances of the city, 
passed June 8, 1812, not repugnant to that act, should ap- 
ply to the loan; and by the fifth section, the ordinance of 
the 22nd of February, 1844, and any other ordinance 
which might be passed in pursuance of the law then passed, 
and relating to the Sinking Fund, should not be altered 
without the assent of the Legislature, except for appropri- 
ating additional revenue; and such ordinance shall remain 
in force until the whole of the debt created by virtue of the 
act for creating the Croton Water Stock, and in relation 
to the Sinking Fund, passed May 13, 1845, and by virtue 
of this act, shall be fully redeemed. 

Other statutes than those above cited have from time 
to time been passed, which are connected with this subject, 
but they are not necessary to be stated in order to under- 
stand the matter now discussed.'") 

The first observation which occurs upon this series of 
statutes and corporate acts is, that the Legislature, from 
the beginning, have made it a virtual condition of the 



(a) They may be found adverted to in the edition of the ordinances of 
1845. 
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grant of the power to raise the loans, that they should be 
secured by a pledge and appropriation of the revenues of 
the city. 

The Corporation in applying for the acts, and in accept- 
ing them, acceded to this condition, and came under an ob- 
ligation to fulfill it. That duty was performed by the or- 
dinance of August 9th, 1813, and those subsequently passed 
to the like effect. 

The absolute requisition of the statute of 1812, so often 
re-enacted, was only for a pledge of the revenue to meet 
the interest to accrue on the loans. As to the principal, 
the faith of the Corporation was pledged to provide for its 
redemption. 

But the Common Council made the pledge of certain 
property for securing the redemption of the whole debt in 
the early ordinances; and in 1845, for the first time, dis- 
tinguished and separated certain funds to meet the interest 
from those to meet the principal. 

So long as the funds set apart to pay the interest were 
adequate, the statute was probably substantially complied 
with, although the whole revenue was not literally set 
apart. 

It can scarcely be doubted, that a lien was established 
upon the appropriated funds and property, by these acts of 
the Legislature and of the Corporation. The language of 
the proviso in the successive statutes after 1812, as to tho 
rights of prior lenders under that first act, presupposes this; 
and the pledge in the ordinances is specific and explicit. 

I should think also that a priority of lien existed in all 
lenders under the first act. That loan, however, being ex- 
tinguished, the question would not arise. It may also be 
the case, that such priority exists under the subsequent 
statutes, according to the date of the loans. 
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In what manner, or in what cases, such a lien could be 
enforced, need not be discussed. The case has not arisen, 
and is not now to be anticipated. It suffices to say, that, in 
the author's opinion, if the interest on one of these loans was 
unpaid, and a case was made out that the deficiency arose 
from an appropriation of the funds to other purposes, an 
injunction against such application could be had, and a 
decree for the proper appropriation. 

Again, the condition, which in the early acts was only 
imposed in relation to the interest, was extended in the 
statute of 1845, and the acts passed subsequently, to the prin- 
cipal. And this condition is a stipulation demanded by 
the Legislature, acceded to by the Corporation, and an es- 
sential element of the contract with each stockholder. 

But next, the Corporation, in performing with fidelity 7- 
the condition imposed by the Legislature, and its plighted Commis- 
faith to the subscribers to these stocks, went further, and 5 " me ' 8 " 
constituted a distinct Board or agency for carrying out 
these objects. 

Accordingly, by the ordinance of August, 1813, the Mayor, 
Recorder, Comptroller and Treasurer of the city, with the 
chairman of the Finance Committee for the time being, 
were constituted and denominated, " The Commissioners 
of the Sinking Fund for the Redemption of the New York 
City Stock," and their powers and duties were declared. 

Passing over the intermediate ordinances, we find, that 
in 1845, the officers who are to form the Board of Com- 
missioners, are, the Mayor, Recorder, Comptroller, and 
Treasurer of the city, and the chairman of the Finance 
Committee of the Board of Aldermen, and the chairman 
of the Finance Committee of the Board of Assistants. 

All these officers continue to exist under the charter of 
1849. 
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The powers conferred upon the Commissioners, so far as 
they concern real estate or interests, are the following: 

The Comptroller, under their sanction, is to appoint ap- 
praisers to settle the rent on renewal of leases, or the value 
of buildings on the expiration of leases then to bo paid 
for. (§ 5.) 

With the like sanction, the Comptroller may assign 
bonds and mortgages belonging to the fund. (§ 6.) 

The Comptroller, with the approval of the Finance Com- 
mittees, may let unproductive property belonging to the 
Corporation, for a term not exceeding one year; (§9) but 
no lease can be granted for a longer term, without the con- 
currence of the Commissioners. The lease, however, can- 
not be for a longer term than five years, and must be sub- 
mitted to the Common Council for their sanction. 

Grants of land under water on the shores of Long Island 
or of New York, and extensions of grants are placed under 
their control, as to the sum to be charged and other terms. 
(§11.) 

This is qualified, however, as to rates to be charged for 
grants on the North river, between Hammond and Thir- 
tieth streets; which are prescribed in the ordinance. (§ 12.) 

Another qualification is found in the fifteenth section, 
which forbids any grantees under the ordinance from build- 
ing piers or bulkheads, or making land in conformity 
thereto, without the permission of the Common Council. 

Thus is established a very rigid restriction upon the 
power of the Common Council over its real estate, pledged 
for the purposes before stated. All the power which is 
not reserved to the Common Council, and is delegated to 
the Commissioners, is vested in them exclusively. There 
cannot be a concurrent authority over the same subject. 

I cannot then understand the ground on which the Com- 
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mittee of Finance of the Board of Aldermen acted in a re- 
port made by them on the 9th of December, 1851. They 
reported a resolution that the Comptroller execute a lease 
to E. C, of the water front below high water on the 
North river, from Thirty-fourth street to Thirty-seventh 
street, for the term of ten years from January 1, 1852, at 
the annual rent of $1000, with a provision, however, that 
if any part of the property was granted by the Commis- 
sioners of .the Sinking Fund, the lessee should relinquish 
possession of the same, and a pro rata portion of the rent 
should be allowed him. I should have supposed that the 
assent of the Commissioners was necessary to such a lease. 

Since the preceding part of these observations has been g. 
prepared, the case of Martin vs. The Mayor, &c, and the Ma ^ m 
Commissioners of the Sinking Fund, has occurred. w'ju" 7 

The Commissioners of the Sinking Fund advertised va- 
rious lots of ground and certain wharves and piers to be 
sold, under the authority of the ordinance and statute. A 
resolution was then passed through both Boards of the 
Common Council, requiring that the sale be postponed. 
This was however vetoed by the Mayor. His message is 
to be found in the proceedings of the Board of Aldermen, 
December, 1852. An application was then made to the 
Superior Court, for an injunction staying the sale, and a 
temporary order was granted. 

The complaint raised the following points : 

1. That the ordinance allowing an absolute sale of the 
real estate was void; that the property must remain in 
specie to meet the interest from its income; or at least that 
it could only be sold as the principal became due. That 
by .selling and converting the property into money, and 
investing the proceeds, the security was diminished in 
value — the income now being less than what was yielded, 



EIGHTS AS PROPRIETORS; 

or would be hereafter yielded from the growth in value 
of such property; and this impaired the obligation of the 
contract created under the statutes. 

2. That if the ordinance of 1844, and act of 1845, were 
legal, yet the effect of the amended charter of the 1st of 
June, 1849, placing all the fiscal concerns of the city under 
the control of the Department- of Finance, subject to the 
control of the Common Council, abrogated and superseded 
the ordinance and statute. 

3. That it was injurious and inexpedient to sell the 
property at the present time, for various reasons set forth 
in the complaint. 

This complaint, it should be noticed, was filed by an in- 
dividual styling himself as an inhabitant, freeholder and 
tax payer within the city of New York. No holder of a 
Corporation obligation under either of the different stat- 
utes was a party. 

An injunction, prohibiting the sale of the lots, piers and 
bulkheads advertised, was granted by Judge Emmet, of the 
Superior Court. 

His Honor laid down these positions : 

1st. That the statute of 1812, (and the subsequent stat- 
utes,) did not create any such lien in favor of the holders 
of the stock, as could operate to deprive the Corporation 
of the right of selling and disposing of the property as 
they should think proper. 

2d. That the ordinance of February, 1844, was valid. 
The Corporation was under no legal disability to sell any 
of the city property, whenever they thought fit to do so, 
and could lawfully exercise that power in the manner 
adopted in the ordinance. 

3d. But that this ordinance was revocable at the plea- 
sure of the Corporation; that any future Common Council 
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could alter, modify or repeal it, and any Legislature could 
assent to any such modification or repeal. 

4th. And that the provisions of the new charter of 1849 
did operate as a repeal of that part of the ordinance which 
created Commissioners of the Sinking Fund, or conferred 
powers upon them in relation to the property or debts of 
the city. In creating a department with the entire control 
of the fiscal concerns of the city, with all the provisions 
regarding such department and its powers, the ordinance 
was so far at least superseded. 

5th. That as to wharves, piers and bulkheads, they fell 
within the implied exception in the 17th section of the 4th 
title; that they were in use for public purposes. 

It will be observed that the learned judge does not inti- 
mate even, that the ordinance of 1844, so far as it makes a 
pledge or an appropriation of property for the payment of 
the stock holders, was in the least affected by the amended 
charter. On the contrary, he recognizes the validity of 
the whole ordinance when passed, and denies only the va- 
lidity of that branch of it as to the power of the Commis- 
sioners after the adoption of the charter. I also under- 
stand the Judge to hold, that the lien or pledge, whatso- 
ever it was, which attached to the property at the date of 
the respective statutes, remained precisely the same after 
the conversion by a sale, as it was before. He distinctly 
holds that the right to convert it was unimpaired; and in 
confirmation of this view, we may notice that the proceeds 
and moneys received from the property pledged, are to be 
invested in the purchase of any city stock, if it can be done 
at par, and the interest on that stock is to be carried to 
the credit of the Sinking Fund, until a final redemption of 
the stock. Many provisions prove the intention to pre- 
serve the substituted proceeds precisely in the situation of 
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the original property. The right to take advantage of op- 
portunities for a beneficial sale, was certainly not abridged. 

But with respect to the abrogating effect of the charter 
of June, 1849, the author, with the utmost respect to a 
Judge so long and fully conversant with the powers of 
the Corporation, cannot but submit some reasons for dif- 
fering. 

First. There was in the pledge and appropriation of the 
property specified in the ordinance of 1844, a trust created. 
Without specifying all the beneficiaries, or those entitled 
under it, it is clear that the holders of all the city stock, 
raised under the statutes containing an adoption of, or 
reference to the ordinance of 1844, were such. The con- 
stitution of the Board of Trustees was as explicitly made 
as the creation of the trust itself. That body was made 
wholly independent of the Common Council. It may no 
doubt be, that with the consent of the Legislature, other 
officers or persons might be selected for the duties. The 
name might be changed. But any law which abrogated 
all trusteeship — left no one to exercise the powers, or assert 
the rights delegated or conferred in the ordinance, and re- 
stored the property to the control of the Corporation, was 
as much a violation of the contract as the annulment of the 
pledge itself. It would be the same as after creating a trust, 
and constituting trustees with a settled mode of continu- 
ance, to then attempt the destruction of the trusteeship, and 
to make the creators of the trust the nominal trustees for 
the future. 

I apprehend, therefore, that if the charter of 1849, had 
in terms abolished the office of Commissioners of the Sink- 
ing Fund, without providing a similar distinct body vested 
with the same power, it would have been void and uncon- 
stitutional. 
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Second. But I submit that there is no necessary repug- 
nance or incompatibility between the charter and the ordi- 
nance. 

1st. If a consistent construction can bo found, it is to 
be adopted. 

2d. The Common Council supposed there was no incon- 
sistency. In the organization of the departments under 
the statute, they recognize the existence of the Commis- 
sioners. This is done in section 105, in section 130, and 
in section 149. 

3d. The Common Council applied for an act for a fur- 
ther loan, which was passed on the 18th of March, 1849, 
and the charter passed on the 2d of April, 1849. It had 
been approved by the Common Council, in January, 1849. 
This act of March refers to and adopts the ordinance. The 
two acts were therefore almost simultaneous, and any sup- 
position of any inconsistency being seen or intended, is 
disproved. 

4th. The Corporation, and Legislature in the statute 
passed on the 20th of June, 1851, distinctly recognize the 
whole ordinance as in full force. 

5th. Under the charter of 1830, and by the 21st section, 
it was directed that the executive business of the Corpo- 
ration should thereafter be conducted by distinct depart- 
ments, which it should be the duty of the Common Council 
to organize and appoint for that purpose. 

An ordinance passed, that there should be an Executive 
Department, under the denomination of " The Department 
of Finance." The Comptroller, as one of its officers, was 
to superintend all the fiscal concerns of the Corporation, 
and his powers were as comprehensive and extensive under 
this organization, as under the charter of 1849. So as to 
the other officers in that department. In fact, these clauses 
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of the charter are almost literal re-enactments of the sec- 
tions of the old ordinance. 

The language there used by the Legislature in one case, 
must bo treated as used in the same sense as the language 
of the Corporation in the other; and if the constitution of 
this Board of Trustees was consistent and valid in the one 
instance, it will not be different in the other. 

Sixth. If the charter of 1849 could be deemed to have 
superseded the office of Commissioners, the statute of 20th 
of June, 1851, restored it. We need not now inquire 
whether it revived the ordinance and the Commissioner's 
rights, merely as to the fund then authorized, or as to all 
the particular funds, and entirely. But the Legislature 
and Common Council did, to some extent at any rate, re- 
new the ordinance and every part of it in full force. 

Yet this is not the ground upon which, in my judgment, 
the question should be rested. It might be of moment in 
the present suit before the court; but in supposing a resto- 
ration by Legislative power with the Corporation's assent, 
the right to abolish the office may be supposed; and hence 
the power of hereafter rescinding the restoring act be ad- 
mitted. The great and tenable ground is, that there was 
a trust created, under which money was loaned upon the 
plighted faith of the city ; that trustees were appointed for 
the conservation and execution of that trust, and that the 
extinction of their office without substituting another class 
equally distinct and with equal powers, is as plainly to 
impair the inviolability of the contract, as it would be to 
destroy the pledge itself. 

Upon this subject the following case may be usefully re- 
ferred to. 

The Board of Liquidators of the City Debt vs. Munici- 
pality, No. I, vol. 6, Louisiana Rep. 21. 
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By an act of the Legislature of the 6th of May, 1847, 
the Municipality of the city was authorized to fund its 
debt, and issue bonds for the amount; and to secure their 
redemption a certain portion of the annual income of the 
city was pledged, to be deposited in the Bank of Louisiana, 
and appropriated as therein directed. 

A subsequent statute of 1850, transferred all these funds 
to the separate municipalities, with directions to sell the 
property and pay the debts. 

This statute was held unconstitutional. It impaired a 
contract with the creditors. They had a right to the se- 
curity as originally provided, and a right to have the de- 
pository of the funds continued. 

The argument of the court is a very clear and able one. 
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section nr. 
OP THE RIGHT TO PERRIES. 

The earliest record I have been able to find connected 
with the ferries from the city of New York, is the follow- 
ing. 

On the 1st of July, 1654, an order was made by the Di- i. 
rector General and Counsel, as follows: " Daily confusion 
occurring among the ferrymen on Manhattan Island, so 
that the inhabitants are waiting whole days before they 
can obtain a passage, and then not without danger and at 
an exorbitant price, it is ordered by the Director General 
and Council, — 

1. That no person shall ferry from one side of the river 
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to the other without a license from the Magistrates, under 
the penalty of £1 Flemish, for the first offence, £2 for the 
second, and £3, with condemnation of the boat and corpo- 
ral punishment for the third infraction of this order; one 
third to the Ferryman, one third to the Fiscal, and one 
third to the disposition of the Judge. 

2. " The ferryman is to be allowed as follows." Then 
follow the rates. 

3. " The ferryman cannot be compelled to ferry any 
thing over, before he be paid." 

The hours were prescribed, and certain persons were 
exempted from tolls/") 

2. On the 17th of September, 1658, a petition of the Burgo- 
ifiKsf masters and Schepens of the city, was presented to the Di- 
rector and Council, praying among other things, " that the 
rent of the ferry, about which we have heretofore fre- 
quently troubled your Honors, may be conferred at once." 

I have not been able to ascertain when this application 
was granted. 

3. At a court of the Burgomasters and Schepens, held on 
mo** ° f the 16th of April, 1660, is an entry as follows : " Mr. Pau- 

lus complains that Anneken Van Borsum took too much 
ferriage from him in difference of ajcs, exhibiting the a|c." 

Which being communicated to Anneken, says, " that her 
son, Harmanus, who is without, has better knowledge 
thereof; and being called in, says, that the Herr Fiscal 
told him he may take six stivers ferriage when the ice is 
going. "W 

4. On the 27th of October, 1688, a petition was presented 
of kv the Mayor and Aldermen to Governor Dongan and 

for Ferry . 

rights, &o 

(a) Albany Records, vol. 7, p, 507, extracted by Mr. Valentine, Manual 
for 1848. 

(a) Records in the office of the Common Council. 
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Council, setting forth that the public works were much 
out of repair and decayed, a former application for a con- 
firmation of the rights and advantages of the city; and 
praying that the Governor would be further pleased to 
conlirm to the city all vacant lands within the island to 
low water mark, the benefit of granting licenses to all to 
keep public houses, the benefit of dock, wharf and bridge, 
market and market house, with the ferry now between the 
eity and Long Island, or which hereafter shall he appointed 
between the said city or any other place, which may help to 
enable them to defray their public charges." 

On the 6th of December, 1683, the Governor and Coun- 
cil, after expressing their wonder at receiving another pe- 
tition when they had lately made so large a grant, ordered, 

" That the Ferry be granted with a proviso, that two 5. 
boats for passengers be kept on each side of the river, and °^ ) cr ° r 
one boat for cattle on each side of the river." Also, " No 
ferry in any other place allowed, but what is already. "W 

The charter of Dongan, (1686,) recited, that " the citi- «■ 
zens and inhabitants of the city, had at their own cost and charter of 
charges, established and settled one ferry from the said 1686 ' 
city of New York to Long Island for the accommodation 
and convenience of passengers, the said citizens and trav- 
ellers." (<>> 

By the granting clause in the second section of this 
charter, the Governor " granted, gave, ratified and con- 
firmed unto the Mayor, Aldermen and Commonalty, their 
successors and assigns, (among other things) the afore- 



(a) Records in the office of the Common Council. 

(Zi) In the charter of Lord Cornbury, granted in 3708, the petition of 
the Common Council stated that this ferry had been established and used 
by them for fifty years and upwards. This would bring the date to about 
1658. 
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mentioned ferry, with the rights, members, and appurte- 
nances; and the rents, issues and profits of the said ferry; 
together with full power to establish, appoint, order and 
direct the establishing, making and laying out all ferries and 
bridges in and throughout the said city of New York and 
- Manhattan's Island aforesaid, and for all passengers there." 
Acts of w e fi n d i n the ancient records some traces of the action 

Common 

Council, of the Common Council under this charter. 

On the 6th of November, 1691, the ferry was farmed out 
at public outcry, to John Arrenston, for seven years, from 
the 1st of February ensuing, at the rate of £14 per annum. 

On the 8th of August, 1692, John Arrenston " complained 
that D. Lawser, Carl Saybrook and others, made a daily 
practice of bringing over passengers and corn from Long 
Island, to his damage. 

Whereupon it was ordered " that no person beside the 
ferryman shall bring any passengers, or corn, or other pro- 
duce of the island from any place between the Red Hook 
and the Wallabout, under the penalty of 21s. for every of- 
fence; one half to the ferryman, the other half to the in- 
formant."( a > 

At a meeting of the Common Council, held on the 13th 
of April, 1691, a resolution was adopted, that the sum of 
£200 be raised for necessary repairs for the defence and 
security of the city, and that a Committee be appointed to 
raise it on the easiest terms, with authority for the security 
and payment thereof, to mortgage the ferry of the city for 
the space of three years. 

On the 18th of April, 1694, the mortgage was presented 
by the Recorder, and ordered to be engrossed and sealed. 



(a) From a book being a transcript of acts of the Common Council, in 
1691-2, in the possession of Fred. De Peyster, Esq. Abraham De Peyster 
was Mayor at the time. 
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On the 2d of February, 1698, an ordinance was passed, 
regulating the whole subject of the ferry to Brooklyn; set- 
tling the conditions of the lease to be given; establishing 
the rates of ferriage, and prescribing the duties of the far- 
mer of the ferry and ferryman, the hours of running, <fcc. 

" The rates were to be paid by all the passengers at their 
going into the ferry boats, and for all cattle, &c, when the 
ferryman received the same into his book, in silver or wam- 
pum." 

In 1702, (March 11,) the Common Council presented a s. 
petition to Lord Cornbury, a copy of which will be found „f j;^" 
in the note.W 

In the meeting of the Common Council, held on the 2d 9. 
of February, 1708, the Mayor stated, " that the Governor br'^g'a 
had acquainted him, that one Cornelius Sebring had pe- noa°°' 
titioned his Lordship for the Queen's grant for a ferry be- 
tween the city and Long Island, and that he had ordered 
him a copy of such petition, which the Mayor produced and 
was read." It is transcribed in the note.C') 

It was ordered " that this Corporation do forthwith pe- 
tition his Excellency to reject such petition, and that a pe- 
tition be drawn by the Town Clerk, accordingly." 

On the 4th of February, 1708, the petition was presented 10 - 
to the Common Council, and adopted. It stated that the in reply, 
inhabitants of the said city and corporation, had for sev- 
enty years past quietly possessed and enjoyed divers rights, 
privileges and franchises, under various grants, &c, and 
among the rest, that of the ferry between the said city and 
Nassau Island, and that the loading and landing places of 
the said ferry had been commonly esteemed and reputed 
from certain dock stones on a certain point to a hill to 
the westward thereof, &c. 



(a) Note No. 23. a. 



8 



(o) Note No. 24. 
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They then recite the great convenience of the ferry to 
the inhabitants, it being the chief source of income to keep 
up the public buildings— the grant of it in 1686 by the 
charter, — and the confirmation by the act of the Assembly 
of 1691. That Cornelius Sebring was soliciting a grant 
for another ferry, designing to ruin the present one, which 
framed the chief income and support of the Corporation, 
and it then was prayed, that such unreasonable and unjust 
application might be rejected. 

11. On the 3d of March, 1708, the Mayor reported to the 
ft» li< raat Common Council, that the petition of Sebring had been 
Mam?*" re J ec t e d- ^- n( i ^ was ' nen resolved that this Corporation 

forthwith petition his Excellency for a grant of the 
vacant land upon Nassau Island, from high water to low 
water mark, from the "Wallabout to Red Hook, for the 
further convenience of the ferry of this city, with power to 
establish one or more ferries, if there should be occasion, 
and confirmation of the same under a moderate quit-rent, 
and to appoint reasonable rates of ferriage, <tc. 

The petition was presented accordingly, and the charter 
issued by Lord Cornbury, in the reign of Queen Ann, 1708, 
was limited to this special purpose. The petition will be 
found in the note.( 6 ' 

12. The action of the Governor and Council upon this sub- 
■.heCoim- ject, was as follows : (See vol. 10, of Council minutes, Al- 
ii'tiim. P ° bany Records.) 

January 3, 1708, the petition of Sebring was received 
and referred. A copy was directed to be sent to the Com- 
mon Council. On the 5th of February, a caveat was 
received from the Corporation. Counsel were heard on 
the 26th of February, 1708, and Sebring's petition was re- 
jected. On the 25th of March, the petition of the Mayor, 



(a) The general act confirming grants and charters. (i)Note No. 25. 
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Ac, for a charter was presented. On tic 8th of April, 
letters patent were ordered to be prepared; and on the 
15th of April, a warrant to the Attorney General to pre- 
pare the letters patent was signed. 

The charter, after reciting such petition, proceeds as fol- 13. 
lows: 

" The which petition we being minded to grant, Know ch ' 
ye, That of our special grace, &c, we have given, granted, 
ratified and confirmed, and in and by these presents, for us, 
our heirs and successors, we do give, grant, ratify and con- 
firm, unto the said Mayor, Aldermen and Commonalty of 
the city of New York, their successors and assigns, all 
that said ferry called the old ferry, on both sides of the 
said East river, for the transportation of passengers, goods, 
horses and cattle over the said river, to and from the said 
city and island; and as the same is now used, held and en- 
joyed by the said the Mayor, Aldermen and Commonalty 
of the city of Now York, or their under tenant or under 
tenants, with all and singular the usual and accustomed 
ferriage, fees, perquisites, rents, issues and profits, and 
other benefits and advantages whatsoever to the said old 
ferry belonging or therewith used. And also, all that 
aforesaid vacant and unappropriated ground lying and 
being on the said Nassau Island, (alias Long Island) from 
high water mark to low water mark aforesaid, contiguous 
and fronting the said city of New York from the aforesaid 
place, called the Wall- About to Eed Hook, aforesaid. That 
is to say, from the east side of the Wall- About opposite the 
new dwelling house of John Bodine, to the west side of the 
Red Hook, commonly called the fishing place, with all and 
singular the appurtenances and hereditaments to the same 
belonging, together with all the rents, issues, profits, &c, 
except, and always reserved out of this our present grant 
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and confirmation, free liberty and license to and for all 
and every person or persons inhabiting, or having planta- 
tions near the said river, by the water side, within the 
limits and bounds above-mentioned, to transport them- 
selves, goods, horses and cattle over the said river, to and 
from the said city of New York and Nassau Island (alias 
Long Island,) to and from their respective dwellings, or 
plantations without any ferriage, or other account to the 
said ferry hereby granted and confirmed to be paid, or 
given; so also as the said persons or persons do transport 
themselves only and their own goods, and in their own 
boats only, and not any stranger, or their goods, horses or 
cattle, or in any other boat." 

The Habendum is — " To have and to hold all and singular 
the said ferry, vacant land and premises, herein before 
granted and confirmed, or meant and intended to be granted 
and confirmed; (except as herein before excepted,) and all 
and singular the rents, issues and profits thereof, unto the 
said Mayor, &c., their successors and assigns forever, to the 
only proper use and behoof of the said Mayor, Aldermen 
and Commonalty forever, yielding the yearly rent of 5s., 
payable as therein expressed." 

The charter proceeds — " And we do further, for us, our 
heirs and successors, give and grant unto the said Mayor, 
Aldermen and Commonalty, and their successors, full and 
free license and leave, to set up, establish, and keep, and 
maintain one or more ferry or ferries, as they shall from 
time to time think fit and convenient, within the limits 
and bounds aforesaid, for the ease and accommodation 
of transporting of passengers, goods, &c, between the 
said city of New York, and the said island, (except as 
herein before excepted,) under such reasonable rates and 
payments as have been usually paid and received for the 
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same, or which at any time hereafter shall be by them 
established, and by and with the consent and approbation 
of our Governor and Council of our said province for the 
time being." 

Then follows an authority " to make and establish all 
manner of by-laws and ordinances for the more orderly 
keeping, and regularly maintaining the ferry that is now 
kept, or any ferry or ferries, which shall at any time or 
times hereafter, be set up, established, or kept within the 
bounds aforesaid, by virtue hereof, or of, for, touching or 
concerning the same, (so always as the same be not con- 
trary to our laws of England, and our Province of New 
York,) and the same to abrogate or change as they shall 
see fit." 

The 37th section of the charter of Montgomerie, " gives, 14. 
grants, ratifies, and confirms unto the said Mayor, Alder- y * of c " 
men and Commonalty of the city of New York, the new ^^wie'i 
City Hall, <fcc, and the ferry and ferries on both sides of ° M *S"' 
the Bast river, and all the ferries now or hereafter to be 
established and erected all round the Island of Manhat- 
tans; and the management and rule of, and all fees, fer- 
riages and perquisites to the same, or any part thereof, 
belonging, or to belong." 

By the last clause of the 15th section, it was declared, 15 - 
that the Mayor, Aldermen, &c, for the time being, (but no the 15th 
other person or persons whomsoever, without the consent, sel!tl0n ' 
grant, or license of the said Common Council,) should, from 
time to time, have full, sole, and whole power, of settling, 
appointing, establishing and ordering, such and so many 
ferries round Manhattans Island, alias New York Island, 
for the carrying of goods, &C-, from the said island to 
Nassau Island, and from thence back; and also from the 
said Island Manhattans to any of the opposite shores all 
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round the said island, in such and so many places, as they 
shall see fit." 

16- It appears that from the year 1686, if not before, the 
ofim, rates of ferriage were adjusted, and the whole subject con- 
&e ' trolled, down to the year 1717, by the Common Council. 
In that year, an act regulating the rates and for other pur- 
poses, was passed by the Assembly, to last seven years. 
This was renewed in 1724, and again renewed until the 
passage of the permanent act of 1732. 
lr. The statute of 1732 appears to have formed the Colonial 
statute of U p 0n gu kj ec t of ferries, and the law of the State, 
until the act of the Legislature of 1789. An abstract of 
its material provisions is given in the note.W 

The liberty which was given by the 5th section of the 
act was restricted to the owners on the water side. They 
might transport their own goods in their own boats, 
is. In 1746, the Trustees of Brooklyn applied to the Assem- 
?£flT' hl J for relief; which led to the introduction of a bill "to 
ik?.' 7 repeal the ferry act, so far as it related to the freeholders 
and inhabitants of the township of Brooklyn, in Kings 
county." 

I apprehend that a repeal would have enabled any 
inhabitant of Brooklyn to have kept a boat and ferried over 
others, and the goods of others, for hire, landing at any 
place other than at the established ferry, as he could get 
permission from the owner. This would have been an 
effectual disseizin of an exclusive ferry right. Yet the re- 
pealing act passed the Assembly by a vote of nine to eight. 
It was lost in the Council, and never became a law/ 6 ' 
. After the revolution, the act of the Legislature, of the 

Aet of . ' 

1789. 28th of February, 1789, was adopted. This act repealed 
the 1st, 2d and 7th sections of the act of 1732. The first 



(a) Note No. 26. (6) See Journals Assembly, vol. 2, p, 117, 118. 
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section of the latter act, related to the rates of ferriage ; 
the second to the penalties for a violation of the act; and 
the seventh prescribed the mode of suing for, and recover- 
ing the penalties. The first section of this act of 1789, es- 
tablished other and different rates of ferriage. It varied 
the penalty for refusing to pay the rates, and imposed a 
penalty on the ferrymen for exacting more; it directed the 
putting up a board at the ferry-house, with the rate legibly 
shown, and the hours of running the boats. 

The 6th section was as follows : " It shall and may be 
lawful for any of the inhabitants of the township of Brook- 
lyn, to transport their own goods, in their own boats, from 
the Island of Nassau to the city of New York, and from 
the city of New York to the Island of Nassau, without 
paying any ferriage for the same." 

In the 7th section, the mode of recovering the penalties 
was pointed out; and by the 8th section, the 1st, 2d and 7th 
sections of the act of 1732, were repealed. 



The act of 1801 embodied all the existing provisions, 20. 
with some variations; and several new clauses were added, i^u,^.. 
The most important of these was the clause corresponding 
with the 53d section of the present act, forbidding any 
person or persons, except the Mayor, Aldermen and Com- 
monalty of New York, from erecting or keeping a ferry 
between the city and Nassau Island. 

This act was amended, and substantially re-enacted, on 
the 2nd of April, 1810; and the latter statute amended in 
relation to the size of barges, on the 15th of June, 1812. 

And the whole of these provisions were embodied in the 21 . 
revised law of 1813, (2 R. S., 355.) For an analysis of fefcf 
this statute, and a transcript of its material sections, see 
the note>> 




(a) Note No. 27. 
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22. In 1815, (April 11,) a law gave permission to the Cor- 
ww? poration, to construct wooden buildings for ferry houses, 
on any of the streets or wharves contiguous to the present 
or future ferries, from the city to Nassau Island, Statcn 
*■ Island, and New Jersey. And in 1822, (April 17,) the 
is22. ferry masters or owners of the ferry boats on the public 
ferries, between the city of New York and the Island of 
Nassau, were subjected to a penalty of five dollars for a 
longer detention of passengers than was allowed by law, 
to be sued for within three days from the time of such de- 
tention. 

There was an exemption from the penalty, in case the 
wind, weather or ice should render the crossing of the 
river dangerous, or very difficult, at the time complained 
of, and in case of accidents and casualties. 

By the 2d section of the same act, the ferry masters, or 
owners of such ferry boats, are not to permit the boats to 
be used in any other business than from ferry stairs to 
ferry stairs, except to relieve vessels in distress; said ves- 
sels being at the time in the East river, east of Governor's 
Island, and west of Catharine street Ferry. The penalty 
is fixed at fifty dollars, to be recovered at the suit of the 
overseers of New York, or of Brooklyn, whichever should 
first sue." 

24 - Upon the introduction of the application of steam to 

Statutes 

upon in icrry boats, some other statutes were passed, which ap- 

tion of peared to be expedient or necessary. 

The act of March 4th, 1814, was made upon a memorial 
of the Corporation, praying for an increase of the rate of 
ferriage, at the Fulton Ferry, in consequence of the inten- 
tion of the lessees to put steamboats on the ferry; and also, 
that the Common Council might be authorized to pass or- 
dinances for preventing ships and other vessels from inter- 
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rupting such steamboats in their passage across the ferry. 
The act specified certain increased rates of ferriage at that 
particular ferry. 

By the 4th section, power was given to the Mayor, Al- 
dermen, &c, in Common Council convened, to make such 
ordinances and by-laws, as to them should seem proper, to 
restrain and prohibit the mooring or anchoring of any 
ships or other vessels, at such place or places as will crowd 
or interfere with the steam ferry boats in their passage, 
and to impose reasonable fines and penalties for a viola- 
tion." 

In June, 1831, a report of the Committee on Perries, 25. 

. fteport of 

was made to the Board of Assistants, in which it is stated Ferry 
that in the lease granted in January, 1814, of the Fulton toe, issi. 
ferry, it was covenanted that the Corporation would apply 
to the Legislature for a law, authorizing four cents to be 
received from the passengers, instead of two, in steam 
ferry boats; and that if such act was refused, the lessees 
should still be permitted, (so far as the Corporation had 
power to permit them,) to receive four cents in steam- 
boats." 

The Committee then observe, that the statute in terms 
applies, touching the increase only to the case of the Ful- 
to Ferry; but that its application to other ferries was in 
accordance with the spirit of the act; and accordingly, 
with the sanction of the Corporation, this rate was charged 
at the other ferries using steamboats. 

The Committee also reported that they had found no 
act of the Legislature, regulating the ferries between this 
city and New Jersey. 

The lease of Jersey City Ferry, made in September, 
1825, has a schedule of rates or tolls, annexed to it, with 
a stipulation that the lessees shall not take any greater 
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rates. The lease for the ferry at Hoboken is governed 
by the same schedule as to the rates. So that the amount 
of ferriages and other regulation of the whole matter is 
adjusted by the leases or contracts made between the Cor- 
poration and lessees/") 

In the documents of the Board of Assistants, for 1832, 
(No. 26, p. 129,) will be found copies of all the ferry leases 
then in existence. 

The fact, noticed in the report of the Ferry Committee 
before stated, that the act of 1814, does in terms apply 
only to the Fulton Ferry, and yet the increased rate had 
been charged at the others using steamboats, suggests a 
question as to the concurrent power of the Corporation in 
connection with the act of 1813. 
26. We find the powers of the Corporation, under the char- 
under ter, perfectly sufficient to regulate and carry on the ferries, 
from 1686 to 1717, as to the ferry between the city and 
Brooklyn; and as to ferries over the North river, sufficient 
to this day. It is highly probable that the act of the Leg- 
islature of 1717, and the subsequent acts, arose from the 
difficulties which had existed, and subsequently existed, 
between the inhabitants of Brooklyn and the city authori- 
ties. It may have been thought advisable, to give the full 
sanction of the highest authority to the regulations upon 
this subject. 

The portions and provisions of these acts, as to which 
any question could exist whether the Common Council 
was competent to ordain them, were those imposing a for- 
feiture of treble the fare in one case, and of certain sums 
by way of penalty, in other cases. 

Yet the power to enforce their ordinances by fine and 
amercements, and to recover the same by distress, or any 



(a) Report in proceedings, Board of Assistants, 1831. 
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other legal mode, would have warranted the Corporation 
in imposing a fine for the violation of an ordinance not 
unreasonable, and would have attained the objects effected 
by the act. 

On the 14th of May, 1845, the Legislature passed an act 2T- 

*' Act of 

to establish and regulate ferries between the city of Now 1845. 
York and Long Island. By this, the Governor was to 
appoint three Commissioners, who should have power to 
grant licenses for establishing and keeping so many ferries, 
and at such places as in their opinion the public conve- 
nience might require, between the city of New York and 
Long Island; but not to grant a license for any ferry or 
ferries which shall interfere with the rights, franchises or 
privilege of the Mayor, Aldermen and Commonalty of the 
city of New York, in or to any ferries already established, 
nor for a'longer period at any one time than ten years. 

Under this act, the case of Benson vs. The Mayor £fc, has 28. 
lately been determined, of which the following is an ab- _ vs. 
stract : " On the 17th of October, 1848, the Commissioners ^ &of 
under the above act, granted to the plaintiffs in the suit, 
a license to establish and keep four ferries between New 
York and Brooklyn, viz : the ferry commonly known as 
the ' Fulton Ferry,' ' Hamilton avenue Ferry,' and a new 
ferry from the foot of Wall street, in the city of New 
York, across the waters of the East river, to the foot of 
Montague street, in the city of Brooklyn." 

The licenses for the three first named ferries were to 
commence upon the expiration of certain leases of the 
same, which had been granted by the Corporation of New 
York. 

In December, 1850, the Common Council passed a reso- 
lution, renewing the leases of these three named ferries, 
for ten years, from the first of day May ensuing; the old 
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leases being about to expire, or being terminable at 
pleasure. 

The complaint was filed by the parties claiming under 
the license of the Commissioners, to restrain the Corpora- 
tion from issuing the leases pursuant to this resolution. 
Judge Barculo, in a very clear and well reasoned opinion, 
came to these conclusions : 

1. That the old or Pulton ferry, having been in existence 
at the time of the grants, (in the charter) became thereby 
vested in the Corporation of the city as property; and is 
so held at this time by an indefeasible title. 

2. That the Corporation, having acted upon the grants 
by establishing and maintaining the other two ferries, 
known as the ' South Ferry,' and ' Hamilton avenue Ferry,' 
have acquired therein vested rights, which cannot be re- 
sumed by gratuitous legislation. 

3. That the act of May 14th, 1845, does not by its terms 
embrace, but excepts the three existing ferries; and leaves 
them undisturbed in the Corporation. 

4. That the question of the right to establish in future 
other ferries, and how far the act of 1845 may interfere 
therewith, was not now before the court, and therefore 
was not passed upon. 

The course of reasoning of the learned Judge is substan- 
tially this. 

He states the grant in the charter of Dongan — that in 
Lord Cornbury's charter, and in Montgomerie's; especially 
the clause of the 37th section, granting the ferry and ferries 
on both sides of the East river, and all other ferries now 
and hereafter to be erected and established, all around the 
Island of Manhattan, and all fees, ferriages, and perqui- 
sites belonging to the same. He next adverts to the 15th 
section, and notices the clause excluding every other per- 
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son except the Mayor, &c., from establishing a ferry around 
Manhattan Island, 

The colonial act of 1732, is then referred to, and the 
substance of its clauses stated. 

The subject is then considered under three heads : 

1. The title of the Corporation to the old or Fulton 
ferry. 

2. The title to the South and Hamilton avenue ferries. 

3. The right to establish future ferries. 

As to the first point he holds that it was conveyed in 
fee by the same terms that conveyed the City Hall, Mar- 
kets, &c; and as there eould be no doubt that a ferry 
in esse might be the subject of an absolute grant in fee, 
which will vest in the grantee an indefeasible estate, it 
followed that the Corporation was seized of the Fulton 
ferry by a title which no gratuitous act of the Legislature 
could divest. 

As to the second head, he points out the distinction be- 
tween a power to create and keep ferries, and receive the 
profits as a source of emolument as well as for publie con- 
venience, and a mere authority bestowed, as a branch of 
the sovereign prerogative, to license, superintend and 
govern ferries for the public good; a power which could be 
transferred or resumed by the government. 

He considers the question as depending upon this dis- 
tinction; and pursues his inquiry through various statutes 
of the State, particularly the one granting authority to the 
Court of Common Pleas, in each county to grant licenses 
for keeping ferries, as well as through various decisions of 
courts. He contrasts the bare powers thus conferred with 
the ample language used in the charter and statutes, con- 
ferring absolute ferry interests and rights of property, and 
concludes, " that the city had acquired vested rights and 
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valuable interests in these ferries, which could not be 
taken away by the Legislature. 

It is scarcely too much to say, that an opinion so well 
reasoned, and founded upon such solid principles, is in little 
danger of reversal. It may bo therefore treated as a cor- 
rect exposition of the law, so far as it extends. 
29. The learned Judge purposely left the question of the 
right of the Corporation to control all other ferries not 
created at the time of the passage of the act, untouched. I 
shall endeavor to show that the power of the Corporation 
is in this case also absolute and exclusive; that is to all 
ferries around the Island of New York. 

1. What is the extent of the grant, and what the clauses 
in the charters or statutes conferring the franchise ? 

The charter of Dongan, (§ 2,) gave and confirmed unto 
the Mayor, &c, " the aforementioned ferry, together with 
full power to establish, appoint, order and direct the es- 
tablishing, making and laying out all ferries and bridges 
in and throughout the said city of New York, and Man- 
hattans Island aforesaid, and for all passengers there." 

Lord Cornbury's charter, after granting the old ferry, 
and the strip of land under water, from the Wallabout to 
Eed Hook; also, gives and grants "full and free license to 
set up, establish, keep and maintain one or more ferry or 
ferries, as the Mayor, &c, shall from time to time think 
fit, within the limits and bounds aforesaid, for the accom- 
modation of transporting passengers, &c, between the city 
of New York and the said island, except as before men- 
tioned." The exception refers to the privilege reserved 
to the inhabitants of Brooklyn of bringing over their own 
produce, &c, in their own boats. 

Then follows the authority to make and establish all by- 
laws and ordinances for the keeping and maintaining the 
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ferry that is now kept, or any ferry or ferries which shall 
at any time or times hereafter be set up, established or 
kept within the bounds aforesaid; and the same to abro- 
gate or change as they see fit. 

The 37th section of Montgomerie's charter, gives, ratifies 
and confirms unto the said Mayor, Aldermen, &c, the 
ferry and ferries on both sides of the East river, and all 
the ferries now or hereafter to be created or established 
all round the Island of Manhattans, and the management 
and rule of, and all fees and perquisites belonging or to 
belong to the same, or any part thereof. 

By the last clause of the 15th section of such charter, it 
was declared, that " the Mayor, Aldermen, &c, for the 
time being, (but no other person or persons whomsoever, 
without the consent, grant or license of the said Common 
Council,) shall, from time to time, have full, sole and 
whole power of settling, establishing, appointing and or- 
dering such and so many ferries round Manhattans Island, 
alias New York Island, for the carrying of goods, &c, 
from the said island to Nassau Island, and from thence 
back; and also, from the said Island Manhattans to any 
of the opposite shores all round the said island, in such 
and so many places as they shall see fit." 

The statute of the 2d of November, 1717, which was the 
first colonial act upon the subject, was revived in 172G, 
again, in 1727; and made perpetual on the 4th of October, 
1732. 

By the 6th section of this latter act, it was enacted, 
" that no other person or persons whomsoever, other than 
the said Mayor, Aldermen and Commonalty of the eity of 
New York, their successors and assigns, shall presume to 
keep a ferry between the city of New York and Nassau 
Island, for carrying or bringing of any passengers, cattle, 
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goods, ttc, over the said ferry hereby rated and established 
for any hire, wages or recompense whatever, under the 
penalty of £50, &c, for every offence." 

The statute of the 28th of February, 1789, the first passed 
after the revolution, repealed several sections of this act 
of 17-32, but left this sixth section in force. 

The sixth section of this statute of 1789, was as follows: 
" It shall and may be lawful for any of the inhabitants of 
the township of Brooklyn to transport their own goods in 
their own boats, from the Island of Nassau to the city of 
New York, and from the city of New York to the Island 
of Nassau, without paying any ferriage for the same." 

The act of the 2d of April, 1801, embodied the then exist- 
ing provisions of the law, with a few changes and additions; 
and the above-cited sections remained in full force. 

A statute of 1810 re-enacted them; and finally they were 
adopted into the revised law of 1813. The 53d section re- 
lates to the right of the inhabitants of Brooklyn to ferry 
over in their own boats, with a strict provision, prohibiting 
such inhabitants under a penalty, from transporting others, 
or the goods of others, under the color of this right. The 
53d section is a re-enactment of the 8th section of the act 
of 1801, being in effect the 6th section of that of 1732. It 
is as follows : " No person other than the said Mayor, Al- 
dermen and Commonalty, shall erect or keep a ferry be- 
tween the said city and Nassau Island for carrying or 
bringing of any passengers, horses, cattle, hogs, sheep, 
goods, merchandise or other things whatsoever, over the 
said ferry, hereby rated, with or without any hire or re- 
ward, under the penalty of $125 for each offence." 

This statement of the clauses of charters and statutes 
presents two leading questions. 

I. The right of the Corporation, independent of the pro- 
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hibitions contained in the 52d and 53d sections of the pres- 
ent statute. 

II. That right in connection with such prohibitions. 
I apprehend that the following propositions are sus- 
tainable. 

1. The right to establish ferries, and to grant the fran- 
chise of a ferry over a navigable stream, is vested in the 
sovereign power. This power was the crown before the 
Revolution, and is the State since. 

2. This right is absolute. It is not restricted by any 
pre-emptive right to such a grant, in the owners of land 
on the banks of the stream. 

3. The State exercises this right, either by empowering 
a particular body to grant a license to keep a ferry, or by 
an express grant of a ferry. The former implies no trans- 
fer of property to the grantees of the power. They are 
merely ministerial officers to exercise the power. The 
latter imports a right of property, more or less exclusive 
or restricted, according to the terms of the grant. 

4. An express grant of a ferry right, with fixed limits, is 
necessarily exclusive within the limits defined in the grant. 

5. But in ascertaining these limits, and iu construing 
such grant, the rule applicable to grants by individuals is 
reversed, and the implication is against the grantee. The 
language is to be strictly construed, so that nothing shall 
pass unless clearly intended, and by language plainly com- 
petent to pass it. (8 Howard, 581.) 

6. But with this qualification, the grant of the right to, 
or to establish, all ferries from one fixed point on a river 
to another point, with words of perpetuity, without restric- 
tion, and without a reservation of a power over it, is as ab- 
solute a grant of property as a patent for a tract of land. 

7. It is therefore to be dealt with as private property, 

9 
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subject only to the right of the sovereign power to take it 
away, or impair it, for public purposes, and upon full com- 
pensation. I have stated in a note all the authorities upon 
this subject which I have met with/") 

Let the grants to the Corporation of New York be 
tested by these principles, and it will appear to be a ne- 
cessary conclusion, that the entire right and exclusive 
right is vested in them for all ferries around the whole 
island. 

The charter of 1708, gives " the Mayor, Aldermen and 
Commonalty, Ac, full and free license to set up, establish, 
and maintain one or more ferry or ferries as they shall 
from time to time think fit, within the said limits and hounds 
aforesaid." 

These bounds were from the east side of the Wallabout 
to the west side of Red Hook, on the Long Island side, 
and from any part of the city of New York, on the other 
side. 

Then power is given to make all by-laws for maintaining 
the ferry that now is, or any ferry or ferries that shall at 
any time be set up within the bounds aforesaid. 

The charter of Montgomerie, " gives, grants and con- 
firms the ferry and ferries, now or hereafter to be estab- 
lished or erected all around the Island of Manhattan, and 
all fees and perquisites to the same belonging." 

The act of 1732, gave the power of keeping and estab- 
lishing one or more ferry or ferries between the said city 
of New York and the Island of Nassau. The statute of 
1789 left this clause in full force. That of 1801, re-enacts 
it in nearly the same language, and the act of 1813, in the 
47th section, repeats and renews it. 

It would be difficult to find language more clearly adap- 
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ted to convey an absolute and exclusive right. The pro- 
position is, that if a grant is made of a ferry within 
limits defined, from one certain point to another certain 
point, it is inherently exclusive within those points. The 
Corporation of New York has the right to establish and 
keep ferries all around the Island of Manhattan, and on 
the Long Island side from the Wallabout to the Hook. 

Has the State the right to establish ferries within cer- 
tain limits ? It is incontestable. Has the State the power 
to vest the exclusive right to keep ferries within definite 
limits, in others? It cannot be denied. If so, what lan- 
guage could be employed to vest such right more explicit 
and more comprehensive, than what has been employed to 
grant it to the Corporation of New York? If the sover- 
eign power of government can confer such a title, and if 
language is competent to transfer it, the Corporation pos- 
sess it. 

The most strict examination of the authorities in the 
note <■"), will, I think, show that there is nothing to disprove 
the proposition, that a grant of all ferries from one point 
on a river to another point on the same, with power to es- 
tablish as many ferries within such limits as the grantee 
thinks proper, is in itself exclusive, and another ferry can- 
not be licensed within such bounds. I do not advert to 
the power of authorizing a railroad or other bridge over 
the waters, where a ferry has been granted. The cases 
are very distinguishable. 

II. But secondly, the 52d and 53d sections of the present 
statute are to be considered. The one contains an excep- 
tion to the exclusive right of the Corporation, in favor of 
the inhabitants of Brooklyn to transfer themselves and 
their own goods, in their own boats. This reservation in 
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favor of a particular class for special purposes, points out 
clearly the exclusive absolute character of the right as to 
every other class of persons, and in all other circumstances. 

But next the prohibition in the 53d section, taken from 
the 6th of the act of 1732, is of the highest importance. 

There is a positive prohibition of any person or persons, 
except the Corporation, from erecting or keeping any ferry 
between Nassau Island and New York, under a penalty. 
Now, by Montgomerie's charter, the Mayor, Aldermen, &c, 
(but no other whatsoever without their consent,) were 
granted full, sole and whole power of establishing ferries 
around Manhattan Island, for carrying goods, &c, from 
said island to Nassau island." 

The section of the act in question was to carry out and 
make more available this grant of power and property. 
It inflicted a penalty upon all who should interfere with, 
or violate it. 

The phraseology of the 52d section may call for a re- 
mark. The prohibition is for erecting and keeping a ferry, 
for carrying passengers, &c, over Ike said ferry hereby rated 
and established." 

It is perfectly plain that the phrase " the said ferry/' as 
here used, means the waters between Nassau and Manhat- 
tan Island, within the prescribed limits over which the 
ferry right is granted. An examination of the act of 1732, 
especially of the fourth section, will show this conclusively. 
The ferry granted, is the right of transporting passengers, 
<fcc., from the city of New York to the Island of Nassau, 
and back. The language of one clause of such 4th section, 
is, " that they may establish and keep one or more ferries 
between the said city of New York and the Island of Nas- 
sau for the more easy transportation of goods over the said 
ferry." 
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The sound conclusion appears to bo, that this grant to 
the Corporation of New York, is exclusive within the 
most rigorous rule which has been laid down in any of the 
cases. The power to grant an exclusive right, so as to re- 
strain the sovereign authority from interfering with it, is 
admitted. The necessity that such grant should expressly 
convey such right exclusively, is met. 

Again — the law which was established in the courts of 
this State in the steamboat cases, remains the law of the 
State to this day, except so far as the constitution and 
laws of the United States interfere with it. It is impossi- 
ble not to see in the State decisions, how entirely the great 
judicial minds of that day were imbued with the doctrine 
that private franchises were presumptively exclusive and 
inviolable; and that they who impeached them must show 
a plain intent of the Legislature to infringe upon them di- 
rectly or indirectly, as well as a constitutional power to 
do so. (Livingston vs. Van Jugen, 9 John. Rep., 560. 
Gibbons vs. Ogden, 17 John. Rep., 488-9. See a collec- 
tion of statutes relative to ferry rights in a note to Mr. Em- 
met's argument, 9 Wheaton, 97.) 

The claim of the Corporation in this instance is no mod- 
ern assertion of a novel right; but has been proclaimed and 
acted upon, from at least the year 1708. From the period 
when Corporate franchises of every nature were looked 
upon with favor, and guarded with jealousy, we are perhaps 
wandering into an opposite and dangerous extreme. The 
absorbing doctrine of public utility, and the arbitrary force 
of what is termed the eminent domain, threaten to merge 
respect for private rights, in the magnificence of a specula- 
tion and the sounding of a phrase. 

There is one remaining view of this question. To un- 
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derstand it one position before taken must be more fully 
stated. 

The ferry right granted in the charter of 1686 — in that 
of 1730 — recognized in the act of 1732, and in all the sub- 
sequent statutes, was the right to establish ferries between 
Manhattan Island, from one extreme to the other on the one 
side, and on any part of Long Island opposite to such ex- 
treme points. If not so extensive on the Long Island side, 
yet it clearly comprehended the space between the Walla- 
bout and the west point, being the extreme end, of Red 
Hook. 

It was the whole privilege of ferrying over the dividing 
waters, between the one place and the other within the 
limits declared. It was the absolute right of transporting 
or ferrying within such limits; not the mere right of estab- 
lishing a boat to run from point to point, and restricting 
the ferry privilege as so established. 

1. This appears from the act of the Common Council, 
of the 16th of November, 1691, " forbidding any one 
from transporting for hire, any passengers or goods over 
the river, between the "Wallabout and Red Hook;" an or- 
dinance on which the acts of 1717 and 1732, were formed. 

2. The charter of Lord Cornbury treats the ferry as 
being from the city of New York to Nassau Island, and 
from the said island to the city, distinguishing between 
this, and " the places where the ferry boats are usually 
kept and appointed." 

3. The exception in the same charter, giving liberty to 
owners and inhabitants "by the water side, within the 
limits and bounds aforesaid, to transport their own goods 
in their own boats, from the city of New York and Nassau 
Island, plainly shows the extent of the ferry right — that it 
was co-extensive with the exemption. 
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4. It is true that the charter and the statutes employ the 
same term to indicate the ferry right at large, and the 
points and places at which it is exercised. They apply the 
term however, comprehensively as well as particularly ; and 
the use in the latter sense can in nowise affect its import 
in the former. 

The ferry right given is the whole franchise of ferrying 
over the waters between the points designated. 

5. The statute of 1732, in the fourth section, presents 
this matter very clearly. " It shall be lawful for the 
Mayor, &c, to demand and receive the rates established 
by this act for transporting persons, &c, from the city of 
New York to the Island of Nassau, and from the Island 
of Nassau to the city of New York, over the ferry, in the 
ferry boats; and shall and may establish and keep one or 
more ferry or ferries between the said city and the said 
island. Always provided that there shall be and remain 
one constant ferry at the present ferry, from Nassau Island 
to the city of New York, at some convenient landing place 
to the eastward of the slip called Wall street slip." See 
also the fifth section. 

G. At a meeting of the Common Council, held February 
17, 1774, to consider the subject of a sale of the ferry from 
this city to Nassau Island, it was resolved, that there 
should be three ferries fixed from the city side to the island, 
and the three landings were established, viz : at Coenties 
slip, Fly slip, and Peck slip. 

Again — if the State could interfere at all in destroying 
or impairing the franchise, it could only be upon the ground 
that public necessity or utility required it; and then only 
upon making full compensation. 

1. This public necessity or utility could only arise on 
the ground that another ferry was necessary at a particular 
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point within the limits. If the Corporation have estab- 
lished, or are ready to establish, or have not refused to es- 
tablish a ferry at such point, the reason on which the State 
can interfere fails entirely, and the private property can- 
not be taken. 

The lowest possible form in which the compact with the 
State can be presented, is this : that the Corporation shall 
have the first privilege of establishing new ferries within 
the limits fixed in their grant. No statute can then take 
away this franchise on the ground of taking private pro- 
perty for public good, unless upon a judicial conviction of 
the Corporation, working a forfeiture for neglect. The 
Corporation should first be called upon to fulfill the public 
duty with which its right of property is connected. When 
its refusal is declared in a legal judicial manner, the right 
of the State to confer the franchise upon another may 
arise. But the fact of public necessity or high utility 
must first be made out, and the culpable neglect of the 
Corporation first declared, upon a hearing, in a competent 
tribunal. 

The great ease of the Canal Co. vs. The R. R. Company, 
(4 Gill & Johnson, 1,) is a strong and pointed authority for 
these positions. The opinion of Chief Justice Buchanan 
'is among the ablest ever pronounced in an American tri- 
bunal, and is sufficient to determine the present cause in 
favor of the Corporation. 

The case of the Corporation vs. Benson, involving the 
question which Judge Barculo left undecided, was argued 
before Judge Roosevelt, at the special term of the Supreme 
Court of the First District, in January, 1852. He sus- 
tained the right of the Corporation. The learned Judge 
has not delivered his opinion for publication/"' 
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SECTION III. 

GRANT OP LAND UNDER WATER ON LONG ISLAND SHORE. 

The charter of Lord Cornbury, of 1708, is the founda- 1. 
tion of the claim of the Corporation to the soil under 
water at Brooklyn, whatever that claim may be. 

Important questions between Brooklyn and New York, 
yet unsettled, depend upon this charter, of which the fol- 
lowing is a careful analysis. 

1st. The recital states a petition of the Mayor, Aldermen 
and Commonalty of New York to the Council setting 
forth,*'') " that they had a right and interest under divers 
chatters and grants, by divers former Governors, in a 
certain ferry from the city of New York over the East 
river to Nassau Island, (alias Long Island,) and from the 
said island to the said city again, and had possessed the 
same and received the profits for fifty years and upwards." 

2d. Next setting forth, " that perceiving the profits 
usually issuing out of the same to fall short of what might 
be reasonably made of the same, for want of the bounds and 
limits to bo extended and enlarged on the said island side, 
whereby to prevent divers persons transporting themselves 
and goods to and from the said Island of Nassau, (alias 
Long Island,) over the said river, without coming or land- 
ing at the accustomed places, where the ferry boats are 
usually kept and appointed, to the great danger of the 
city"— 

3d. Therefore, that they prayed, "our grant and confir- 
mation, under the great seal of the Province of the said 
ferry called the old ferry on both sides of the said Bast 
river, for the transportation of passengers, goods, horses, 
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and cattle to and from the said city, as the same is now 
held and enjoyed by the said Mayor, Aldermen and Com- 
monalty of the said city of New York, or their under-ten- 
ants." 

"And also all that the vacant and unappropriated land from 
high water mark on the said Nassau Island, (alias Long 
Island,) being contiguous and fronting the said city of New 
York, from a certain place called the Wallabout unto the 
Red Hook, over against Nutten Island, for the better ac- 
commodation and improvement of the said ferry." 

" With full power, leave and license to set up, establish, 
maintain, and keep one or more ferry or ferries, for the 
ease and accommodation of all passengers and travellers, 
for the transportation of themselves, and goods, horses, 
and cattle aforesaid, as they shall see meet and convenient 
and occasion require." 

" And to establish, ordain and make by-laws, orders and 
ordinances for the due and orderly regulation of the 
same." 

This petition, when analyzed, first states the fact of the 
possession of one ferry for the space of fifty years, called 
the Old Ferry; then represents a diminution of the profits 
which had and might accrue, for the want of such an ex- 
tension of the bounds and limits on the Long Island side, 
as might prevent persons crossing over and landing at 
other places than where the ferry boats land. To redress 
this evil, they ask a grant of the vacant and unappropri- 
ated land between high and low water mark, from one 
designated point to another ; that the ferry might be better 
improved and accommodated; and also, to establish as 
many ferries as they choose, within the bounds aforesaid. 

The charter then proceeds : '■' The which petition, we be- 
ing minded to grant, Know Ye, That we have given, 
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granted, ratified and confirmed, &a., unto the Mayor, Al- 
dermen and Commonalty, and to their successors and as- 
signs, all that the said ferry, called the Old Ferry, on both 
sides of the said East river, for the transportation of pas- 
sengers, cattle, &o., over the said river, to and from the 
said city and island, as the same is now used," <fcc. 

" And also, all that the aforesaid vacant and unappro- 
priated ground lying and being on the said Nassau Island, 
(alias Long Island,) from high water mark to low water 
mark aforesaid, contiguous and fronting the said city of 
New York, from the aforesaid place, called the Wall- 
About, to Red Hook aforesaid; that is to say, from the 
east side of the Wall-About, opposite the new dwelling- 
house of James Eobine, to the west side of Red Hook, 
commonly called the fishing place; with all and singular 
the appurtenances and hereditaments to the same or any 
part or parcel thereof belonging; together with all the 
rents, issues, profits, ways, waters, easements which have, 
or are, or shall belong to the said ferry, vacant land and 
premises, herein granted and confirmed, and all our estate, 
right, title and interest of, in and to the said ferry, vacant 
land and premises, and any part and parcel thereof, and the 
reversion and reversions, remainder and remainders there- 
of." Then follows the reservation of the right of the per- 
sons having plantations near the said river by the water- 
side, to transport themselves and families in their own 
boats. 

The Habendum is, " To have and to hold all and singular 
the said ferry, vacant land and premises, and all the rents, 
issues and profits, &c, unto the said Mayor, Aldermen and 
Commonalty of the city of New York, their heirs and as- 
signs forever, to be holden of us, our heirs and successors, 
in free and common socage, as our manor of East Green- 
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wick in the county of Kent, within our kingdom of Eng- 
land." 

Then follow the clauses, more particularly relating to 
the ferries, quoted ante tit. ferries. 

The charter of Montgomcric, granted and conveyed dis- 
tinctly and severally, first, the ferry and ferries on both 
sides of the East river, and all other ferries now and here- 
after to be erected and established all round the Island 
Manhattans; " and also all the ground, soil or land between 
high and low water on the said Island of Nassau, from the 
east side of the place called the Wall- About to the west 
side of Red Hook." 
2 The important question between the eity of Brooklyn 
Question an( j N ew y rk, still undetermined, is, whether the latter 

between 

New York possesses an absolute right of property to the soil between 
Brooklyn, high and low water mark within the points specified. I 
proceed to state some reasons in support of the claim, and 
the grounds on which, as far as I am apprised, it is resisted. 

1. The whole frame of the grant — the language employed 
— the unequivocal literal meaning, indicate a conveyance 
of property in fee. The grant and confirmation, is of the 
ferry and the vacant land, as contradistinguished. It com- 
prehends all the estate, right, title and interest in the 
ferry, and the vacant land. The Habendum is for the ferry 
and vacant land, with every usual phrase to transfer an es- 
tate in fee; and the tenure is, that of the manor of East 
Greenwich in Kent, in free and common socage. 

Now, if nothing was to be conveyed but an additional 
right, and an exclusive right to erect and maintain ferries 
within certain limits, and to occupy such portions of the 
ground as should be necessary therefor, why were these 
comprehensive, technical, and emphatic terms employed, 
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when language much more simple and more restricted 
would have better answered the purpose ? 

2. The Corporation of New York had in view, both in 
the memorial of 1702 and in that of 1707, the prevention 
of the establishment of fixed ferries by others, and the em- 
ployment by the residents on the Long Island shore, of 
their own boats for general ferry purposes. To avert and 
redress the evils and losses arising from these sources, they 
do not merely ask the exclusive right to erect ferries with- 
in the limits; but they ask, as the more effectual and deci- 
sive remedy, the grant of the soil under water along that 
line of the shore where the evil chiefly existed, and would 
prevail. 

It is a striking fact upon the question of exposition by 
cotemporaneous documents, that when the petition of 1702 
was presented, the Trustees of Brooklyn interfered by a 
caveat; and remonstrated, not as to the grant of the right 
of ferries exclusively, but distinctly against a patent for 
any land between high and low water mark, within the 
points. See the caveat at the foot of the petition, Note 
No. 23. 

3. The Corporation of New York have assumed to con- 
vey this strip between high and low water; and grants 
have been accepted by parties from them, so that the prin- 
cipal part of the shore, from Jeroleman street up to Fulton 
street, is held under such grants/") 

It by no means is to be argued, that the acceptance of 
such transfers by some, establishes a right against others; 
but it proves the assertion of the claim, and a partial acqui- 
escense in it. At any rate it has never been allowed to 
sleep; much less has it been relinquished. 

This right has once been judicially recognized. 
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On the 19th of June, 1815, the Counsel of the Board, 
(D. S. Jones, Esq.,) and the Comptroller, reported to the 
Board, " tha,t several of the ejectment suits heretofore com- 
menced by order of the Board, to recover possession of the 
land at Brooklyn, between high and low water mark, 
which was in the possession of various persons claiming 
adversely to the Corporation, wore carried down for trial 
at the late circuit of the Supreme Court, for Kings county; 
and that after a very contested trial in the suit first called 
on, a verdict was obtained for the plaintiff therein. This 
trial having established the right of the Corporation, the 
defendants in the other causes (except one,) suffered a ver- 
dict to be entered against them under a certain arrange- 
ment with the Counsel which is then set forth, and sub- 
mitted for approval." 

This agreement was ratified, and it was referred to the 
Comptroller to report a rate of quit-rents for the water 
lots on Long Island shore. 

On the 4th of December, 1815, the Counsel presented 
grants to several persons, drawn in pursuance of the late 
resolution on the subject of the Brooklyn grants, which 
were directed to be executed. 

On the 11th of March, 1816, the Comptroller reported a 
rate of quit-rents. 

4. A series of statutes relating to the establishment of 
an exterior line at Brooklyn, and conferring the right to 
fill out and erect wharves, requires notice upon the subject. 

By an act of the 12th of February, 1886/") Obadiah 
Jackson was authorized to erect and maintain one or more 
docks or wharves, adjacent to his land, in the First Ward 
of the city; bounded north-easterly by Fulton street, and 
north-westerly by the East river; also, in front of another 



(a) Sess. Laws, p. 25. 



LONG ISLAND SOUND. 



piece of land, both of which are fully described in the act. 
There was a reservation that the wharves should not ex- 
tend further than the permanent exterior line, which might 
be by law established. 

By an act passed May 25th, 1836,("> " Henry Patchin, 
Anson Blake, Charles Kelsey, and others, were empowered 
to construct and maintain one or more wharves, docks and 
piers on the land under water, in front of their lands, in 
the city of Brooklyn, not to extend beyond the following 
lines." The commencement is from a point on the con- 
tinuation of the north-westerly side of Partition street, 
seven hundred feet from the north-west corner of Partition 
and Ferris streets; and its termination is a point in contin- 
uation of the southerly side of Atlantic street. 

The second section of this act provided for the appoint- 
ment of Commissioners to determine a suitable lino on the 
East river, in front of the city of Brooklyn, upon which a 
permanent line of bulkhead might be erected without in- 
juring the navigation, from a point on a continued line of 
Atlantic street to Jackson street ferry, (now Hudson ave- 
nue.) 

And the third section provided that nothing in the act 
contained should be taken or construed to destroy, abridge 
or in any manner impair the rights of the Mayor, Alder- 
men and Commonalty of the city of New York in respect 
to the land between the lines of high and low water along 
the Brooklyn shore of the East river; nor should the act 
authorize any dock or wharf to be erected upon any of the 
lands belonging to the city of New York, without the per- 
mission of the Common Council of said city first had and 
obtained. 

In an act to incorporate the Atlantic Dock Company, 
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passed May 6, 1840, power was given to erect docks, bulk- 
heads, piers, &c, in the Sixth Ward of the city of Brook- 
lyn, within the line established by law for the erection of 
docks and bulkheads, and to receive wharfage therefor. 
And the 8th section of the act is precisely the same as the 
3d section of the statute of 18S6. 

This act of May 25, 1836, was amended by a statute of 
May 26th, 1841. Authority was given to the owners of 
the land lying " along high water mark, from the foot of 
Butler street, on the East river, to Red Hook, to erect and 
maintain one or more wharves, &c, on the land under 
water in front of the exterior line provided in the act so 
amended, as far out into the river as the following line." 

This line begins the extension at Partition street con- 
tinued, and runs to the westerly corner of Butler and Co- 
lumbia streets continued. 

Undoubtedly the reservation in the original act will ap- 
ply to this amended act. 

Another act of the 31st of March, 1848, enabled owners 
to build wharves, from a point on the southerly side of At- 
lantic street up to Jackson street ferry upon a new line — 
and it contained the same reservation in favor of New 
York» 

This was amended on the 10th of April, 1850, enabling 
such owners to go out to the exterior permanent line es- 
tablished by law for the construction of bulkheads. 

Another act was passed on the 3d of April, 1851/ 6) giv- 
ing similar powers to the owners of lands fronting the 
water in the vicinity of Read, Bryant, and other streets. 
This property lies in the south-east part of Brooklyn, con- 
siderably to the south-east of the Red Hook Point. 



(a) Soss. Laws, oh. 156, p. 160, 



(4) Sess. Laws, ch. 83, p. 100. 
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The same reservation of the right of New York i3 made 
in this act as in the 3d section of that of 1886. 

The report of the Commissioners, appointed under the 
act of May 25, 1836, was made on the 31st of December, 
1838, and was confirmed by an act of the Legislature, 
passed February 28th, 1839. 

They established the following as the permanent line of 
bulkheads in the East river, in front of the city of Brook- 
lyn; "beginning at a point established by the act above- 
mentioned at the southerly side of Atlantic street, and 
running thence in a direct line north-easterly, until it shall 
intersect a line made by continuing the northerly line of 
Middagh street, at the distance of two hundred and ten 
feet from the westerly line of Furman street; thence in a 
direct line until it shall intersect a line made by continuing 
the southerly side of Plymouth street, at the distance of 
fifty feet from the most westerly end of the easterly pier in 
the possession of the Fulton Ferry Company; thence in a 
direct lino until it shall intersect a line made by continu- 
ing the westerly side of Fisher street, at the distance 
of two hundred and seventy-three feet from the southerly 
side of Plymouth street; thence in a direct line to the 
northernmost point of the dock next east from Jackson 
street Ferry. As Jackson street Ferry was about the 
foot of the bulkhead, which is south of Fulton Ferry, would 
be much exposed to the winds and swells from the bay, it 
would probably be necessary to extend piers from that 
part of the bulkhead into the stream." The manner of 
doing this is suggested. 

In the execution of their duties, the Commissioners gave 
a written notice to the Mayors of New York and Brooklyn 
of their place and time of mooting upon the subject. A 
communication was ultimately received from Mr. Emmet, 
10 
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tie Counsel of the Common Council of New York, stating 
that it was deemed inexpedient to offer any suggestions as 
to the permanent line of bulkhead which the Commission- 
ers were appointed to determine. That the Municipal au- 
thorities of New York had a deep interest in the subject, 
arising from the rights and property held by them in 
Brooklyn; but it was considered that the third section of 
the act under which the Commissioners acted, afforded a 
sufficient protection to the rights and property of the city; 
and as it respected the line to be adopted, the utmost con- 
fidence was placed in the discretion of the Commissioners. 

The grounds upon which the claim of New York to the 
strip of land in question, is resisted, as far as I am in- 
formed, are these, — 

1st. That the property had been before vested in the 
town of Brooklyn by valid grants; and of course any in- 
strument purporting to transfer it to New York, was nu- 
gatory and void.W 

2d. That the grant of the space was not an unqualified 
grant of property in fee, but only in subservience to ferry 
privileges; that the soil was only to be taken and used 
when the Corporation exercised the public power of es- 
tablishing ferries.* 6 ) 

1st. The legal muniments and positions referred to for 
the purpose of repelling the claim of New York, are, I be- 
lieve, the following, — 

1. A charter was granted by Governor Nichols to th ■ 
town of Brooklyn, on the 18th of October, 1667. It is 
sufficient, in connection with the present subject, to state. 

(tt) This view i3 put forth at considerable length and with much ability 
in a discussion of the right of New York and Brooklyn, in the edition of 
the Charter of Brooklyn, of 1841. 

(b) This argument is urged in a printed opinion of one of our most 
distinguished lawyers, which I have had the opportunity of examining. 
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that the only clause in it which refers to a river boundary 
is the following : " And so eastward, along the said hills 
to a south-east point which takes in all the lots behind the 
swainps, from which said lots they run north-west to the 
river, including within the said bounds and limits all the 
lots and plantations lying and being at Gowannus, Bed- 
ford, Wall-Abought, and the Ferry," together with all the 
havens, harbors, &c. 

On the 80th of May, 1686, Governor Bongan granted a 
charter, confirming the charter of Nichols to certain per- 
sons, for and on behalf of themselves and the other inhab- 
itants of Brooklyn. 

The act of the Colonial Legislature, of October, 1691, 
before fully stated, (ante ch. 1, sub.ll,) recognized these as 
well as other charters. 

The legal proposition that a grant from the sovereign 
power bounded by a navigable river extends only to high 
water mark, is so definitely settled in England and in our 
State, that it must be assumed in all reasoning as incon- 
testable. This was the common law; this the rule of con- 
struction of all English grants and charters in the colonial 
days.M 

That the crown and the state could convey in absolute 
proprietorship the space between high and low water, 
along a navigable river, is a position equally free from 
doubt, W 

That the charter of 1708 conveys such space to New 
York— that the charter of 1730 confirms and supports such 
conveyance, or operates as a fresh conveyance, — and that 
the act of the Assembly of 1732, would actually transfer 
the title by referring to, and adopting the grants of the 



(a) See Appendix Notes, 48, 49, for collection of authorities, (&) Ibid. 
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charters, if they were in themselves invalid, appear to be 
undeniable propositions/"' 

Now the charter of Nichols to Brooklyn, in 1667, fixes 
the line or boundary on the East river, upon the general 
rule of law, at high water mark only. The lost charter of 
Stuyvesant, of 1657, referred to by the writer, may be pre- 
sumed to have had a similar limit. 1st. Because the 
Dutch charters generally which extend the land to the 
river, use the terms, River, Bay, East river, §•<;. 2d. Be- 
cause the presumption is against the governors, who made 
the grants to New York, having violated the vested rights 
of others; and 3d. Because by the law of Holland the 
right of owners never extends below the bank or margin 
of any class of rivers, except perhaps those brooks which 
are dried up at certain seasons of the year. 

But the argument for Brooklyn is next presented in this 
form. ('J That the Duke of York took the strip in ques- 
tion as a subject and private owner; that his grants must 
be treated as the conveyances of private owners are treated, 
and hence that Nichols' charter to Brooklyn, in 1667, fix- 
ing the boundary on the East river, carried the right of 
property adfdum aquce, or at least to low water. 

The answer to this argument may thus be stated. It is 
settled by the cases in New Jersey, and by the case of 
Martin vs. Waddell, (16 Peters' U. S. Rep., 338,) that the 
grant of Charles to the Duke of York, transferred the 
right to the navigable rivers, bays and arms of the sea as 
part of the regalia or royalties, and not in absolute pro- 



(o) See ch. 1, p. 35. 

(b) The learned writer uses the same argument as to Stuyvesant's 
grant. As this is lost, we are Bcarcely at liberty to reason upon it, or to 
presume that it was made as a subject or owner not as representing the 
government. 
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prietorship, as the land was transferred. The crown held 
these in trust for the public— so did the Duke. What and 
to what extent the crown could grant the Duke could grant, 
and no more nor further. It follows, that in making any 
such grant he acted as the representative of the crown. 
And it necessarily also follows, that his grants of such 
rights are to receive the same construction as the grants of 
the crown, viz., to convey nothing but what is expressly 
specitied, and to be interpreted against the grantee. 

The charter then to Brooklyn, of 1665, fixing the limit 
on the river, can extend only to high water mark. But 
the crown could convey the space between high and low 
water, at any rate subservient to the rule, that navigation 
was not to be impaired. 

The crown, it is true, must use express terms for this 
purpose, and such terms were used in the charter of 1708, 
and in that of 1730; all embodied in, and renewed by the 
statute of 1732, in which the whole power of government 
concurred, and which was equivalent to an act of Parlia- 
ment. 

It is stated by the same writer that the Hook was origi- 
nally patented to Wouter Van Twiller, and that the grant 
extended in express terms to low water mark; and that in 
defiance of this right, the Governor of the Province at- 
tempted to transfer the property to the Corporation. 

There is one grant from the Dutch Governor to Wouter 
Van Twiller, dated the 22d of June, 1643, in the office of the 
Secretary of State. This is the only grant connected with 
Red Hook to him which can be found there, or any trace 
of which I have been able to discover. This merely gives 
a piece of land, called Red Hook, lying on the Hudson 
river, to be held as other his patrimonial lands. " We re- 
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nouncing all ownership of the Red Hook aforesaid, and 
the marsh thereto appertaining." 

But there is reason to "believe that this patent was not 
for land on Long Island at all. At least it could not have 
taken effect; for the writer in question states, that in a 
deed of August 10th, 1695, from the patentees and free- 
holders of the town of Brooklyn, to Stephen Van Oort- 
landt, for a neck of land, called Red Hook, containing 
about fifty acres, it is recited that it was formerly given 
and granted to the town of Brooklyn, Toy Governor Stuy- 
versant, in 1S57, and since confirmed by the English Gov- 
ernors, Nichols and Dongan. 

There can be no doubt that this last was the parcel of 
land for which Stephen Van Cortlandt took a confirma- 
tion from Governor Fletcher, in 1697, and afterward came 
into possession of John Van Dyck, by a conveyance of 
May, 1749. The boundaries in these instruments are fully 
set forth hereafter, and they include the soil to low water 
mark. The argument therefore of the writer is just as 
strong in the actual as in his imaginary case. The title 
of 1697 must be better than any which can be claimed un- 
der the grant of 1780. 

But it has been forgotten that the petition and the con- 
sequent grant are only " for that the vacant and unappro- 
priated land from high to low water," between the desig- 
nated points. The Corporation could not take any par- 
cels before duly granted, and did not ask for, nor did the 
charter profess to confer them. And it is to be remarked, 
that the petition of 1707, expressly asks for the grant from 
the east side of Red Hook. (See note 23.) 

A trial and judgment, had in the year 1775, are also re- 
ferred to. Hendrick Remsen, brought a suit against the 
Corporation. A special verdict was found, setting forth 
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all the patents and charters (except those to New York be- 
fore the Dongan charter) " and that the road from which 
Remsen ferried the inhabitants of Brooklyn to and from 
New York, then and long before was laid out for a public 
highway leading down to low water mark, on the East river 
between the place called the Wall-Abought and the Red 
Hook, on Nassau Island," and finding that the East river 
over which the said Remsen carried the goods, &c, was a 
large navigable river. On argument, judgment was ren- 
dered by the Supreme Court, in October, 1775, in favor of 
H. Remsen. An appeal to the King and Council was 
brought, which was not determined in consequence of the 
Revolution. 

If in this case the highway had been laid out down to low 
water mark, prior to 1708, it may well be, that there would 
be an exception out of the grant of the strip between high 
and low water. Still it is difficult to understand how this 
could have given a ferry privilege to Remsen or any others. 
There is nothing in the case showing that a ferry had been 
there established before 1703. 

2. The other material position taken in opposition to 
the claim of New York, is " that the right to the strip of 
land was a qualified public right, to be used in connection 
with the establishment of ferries, and for their protection; 
and that in all other respects, the right of the government 
and of the Riparian owners remained after, as they stood 
before the grant." 

" That the grant was for the better accommodation and 
improvement of the ferry, and future ferries; that for these 
purposes the bounds and limits were to be extended and 
enlarged on the island side, and that it was a grant of a 
qualified public interest in this strip of land, giving the 
Corporation a right to use it for the purpose of establish- 
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ing ferries from time to time, and to protect them; but not 
designed to convert this strip into private property, and 
vest it in absolute ownership in the Corporation. The 
courts had a right to look to the purposes and qualify the 
grant accordingly. "<<■> 

It is true that the general terms of a grant may some- 
times be restricted by a recital, or other portions of the 
instrument, to a narrower meaning than they literally im- 
part. But this is true only when it is obvious that the 
restricted meaning fulfills every object and intent of the 
grant, and that the extended meaning is for that purpose 
unnecessary. ('') Now while a grant to establish ferries 
anywhere within the points mentioned, coupled with a 
grant of the strip between high and low water wherever the 
ferries should be established, might have answered the ob- 
ject so far as the right to erect ferries was concerned; yet 
how would it attain the other great object of cheeking 
transportation from any place within the limits ? At any 
rate it is clear that this latter object was more decisively 
attained by interposing a strip of land in absolute property 
along the shore, than by any other mode. 

The intent of the government clearly, was not barely to 
confer the power of establishing ferries between the two 
points, but to render that power exclusive and effectual. 
The question is not, whether a less extent of power and 
property would not have probably sufficed; but whether 
the grant, according to its plain construction, was not the 
most effectual ? Now if the objects arc best attained by 
the natural legal construction of the terms, why should 
they be restricted by an unnatural and forced interpreta- 
tion ? 



(a) Opinion before referred to. 

(6) o New Hampshire, 467 ; 8 Sliephey, 69 ; Field vs. Bustore. 
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The position is also founded on a view of the ferry right, 
now exploded. The right of the Corporation of New- 
York is treated as a mere political or administrative power, 
and not the grant of a private franchise in property. It 
may he confidently stated, that the opinion of Chancellor 
Kent, the decision of Judge Barculo, and the views of the 
Supreme Court, in Britton vs. The Mayor, &c., settle this 
question; and that the right of the city is as much a right 
in property as its title to the City Hall. 

It is also urged, that the rights of the Riparian owners 
are violated by such a grant, if it is one of property in the 
soil. The right of docking out, of navigation, and fishing, 
are specified. 

Nothing can be more fully settled in our state, following 
the English law, than that the Riparian owner has no 
right to dock out between high and low water, unless ex- 
pressly authorized by the public authority. 

So in respect to fishing in the waters between high and 
low water, the Riparian owner has, by reason of his 
ownership, no better or other right than another citizen, 
except what the use of his land for netting gives him. 
And it is the better opinion, strengthened by the universal 
practice around New York, that the Corporation hold 
such property, like the government, subservient to the 
common right of fishing, until such time as they take ac- 
tual possession by improvement, or sale to individuals. 

A similar answer may be given to another objection, 
viz: the impeding of the owners in navigation. The right 
to navigate the waters remains in the public, until an ac- 
tual occupation or sale, vests the soil in full proprietor- 
ship. The Riparian owner had the right as one of the 
public, and has no other or greater right. 

In another part of this work, (Notes 47, 48, 50.) I have 
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stated the leading authorities for the various positions here 
taken. To these I refer. 

Almost any map of Brooklyn or the harbor of New 
3- York, will show a bold projection of land, forming the 
the grant, southern point of Buttermilk channel, and opposite Nutten 
Island. Its extreme north-westerly point is a short dis- 
tance below the southern extremity of that island, and al- 
most directly opposite to the northern extremity of Bed- 
low's Island. This projection is called Red Hook. To 
the eastward and northward of this extreme point was a 
deep indentation of the shore extending to a bold point a 
little south of the middle of a body of water called Corn- 
ell's mill pond, and about the foot of what is now Sebring's 
street. The cove thus formed was, it is supposed, the fish- 
ing place/") 

The petition of 17 08, for the strip in question was, for 
" the land vacant and unappropriated between high and 
low water, on Nassau Island, contiguous and fronting the 
said city of New York, from the Wallabout to the Red 
Hook, over against Nutten Island." 

There can be no difficulty in saying that all the phrases 
are consistent with the extension of the grant up to the 
extreme west point of the Hook. The grant is in the 
same words, viz: " to Red Hook aforesaid, with this addi- 
tion, that is to say, " from the east side of the Wallabout, 
opposite the new dwelling house of James Robine, to the 
west side of the Red Hook, commonly called the Fishing 
place." 

In illustration of the meaning, the charter of Montgom- 
orie may be referred to. The grant 37,) is " from the east 
side of the place called Wall-About, to the west side of 
Red Hook." 



(a) See especially Colton's map, of 1837. 
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And in the boundary of the South Ward, after running 
across the Bast river, we have, " And from thence to run 
along the said shore at low water, to the south side of Red 
Hook; and from thence to run a line across the North 
river so as to include the Nutton Island, Bedlow's Island, 
Bucking Island, and the Oyster Island, to low water mark 
on the west side of the Hudson river." 

In order to carry the line up to " the west side of the 
lied Hook, as called for, we must, I apprehend, go to the 
extreme north-west point of the projection. The map 
shows, that from this point, the shore trends for a consid- 
erable distance nearly south; and although the west side 
might be found at the southern end of this line, yet that 
would not meet the necessity of being, " over against Nut- 
ten Island." 

It is no objection that in the ward boundary, the phrase 
is " to the south side of Red Hook." A glance at the map 
will show how this would carry the ward boundary to a 
sharp projection, which forms the south point, from whence 
the shore trends abruptly to the eastward. On the map 
of Rutzen, of 17G6, the boundary line of the ward is 
made to run down this north and south lino to the extreme 
southern point of the Hook. (Map, Street Commissioner's 
oiEce.) Prom thence it runs across the river. 

If the cove referred to was the fishing place, then the 
water at the north-west point was as much such a place as 
any other part of it. But it is impossible to get to the 
west side of the Hook, without comprising the shore in the 
cove up to such north-west point, or crossing the cove. It 
cannot be crossed, because we must follow low water 
mark. 

There can be little difficulty then in saying, that the 
grant ran up to the north-west extremity of the Hook. 
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Whether it ran down to the south-west point, may be dis- 
puted. It should also be noticed, that in the first petition, 
that of 1702, the Corporation asked for a grant to com- 
mence on the East side of the Hook, and thence to the 
Wallabout. 

There is a grant by Governor Fletcher, in 1697, to Ste- 
phen Van Cortlandt, which goes far to settle the question 
as to the extent and boundary of the Hook. A patent 
was issued by Fletcher to Stephen Van Cortlandt, one of 
his Majesty's Council, dated the 16th of June, 1697, upon 
petition for a grant and confirmation " of a certain mes- 
suage, mill, mill dam, and tract of land, and meadow unto 
low water mark, as far as a place called Kotiu's Kill, then 
in his keeping and possession, and whereon he has made 
considerable improvements, situate and being on the Island 
of Nassau, formerly called Long Island, over against our 
city of New York, and our Island called Nutten Island, 
containing in quantity fifty acres, more or less, and is 
bounded on the east by the east side of a creek that runs 
by the westernmost bounds of Frederick Lubbertse's land, 
and on the south by Gowannus bay, and on the west by 
Hudson's river, and on the north by the East river that 
runs between the said lands and our Nutten Island afore- 
said, at low water mark, including the aforesaid creek 
which maketh the east bounds of the said lands." (Patent 
in the office of Secretary of State.) 

The grant from the patentees of Brooklyn, of 1605, be- 
fore-mentioned, no doubt transferred this same parcel of 
land, and Van Cortlandt took a confirmation. The same 
premises wore conveyed on the 22d of May, 1749, by one 
Folpey Van Hoesen to John Van Dyck. (Records King's 
county, Lib. E., p. 176.) 

By other conveyances the title got into N. & M. Van 



LOXG ISLAND SHORE. 



Dyck. (Deed of 22d May, 1712. Bayard to M. Van Dyck. 
Deed, May 16, 1784, N. Van Dyck to M. Van Dyck;) and 
there is to be found a series of conveyances made in 1835, 
of property of the heirs of N. & M. Van Dyck, a careful 
examination of which may probably establish whore the 
eastern line of the Red Hook touched the East river. I 
refer especially to a deed of Johnson to N. Waring, of De- 
cember 1, 1835, the point of, beginning of which is at the 
northerly corner of Dyckman and Ferris streets. 

The Hook, may, I think, be traced and defined with 
an approach to certainty on Rutzen's map of 1766. It ran, 
as we find by the previously cited documents, from the 
creek to the bay; and the eastern side of the creek was its 
eastern limit. There it joined Frederick Lubbertso's land. 
On the map referred to, we find two inlets or creeks, set- 
ting from the Gov/annus bay, and running across the neck 
nearly to the river. They are within a short distance of 
each other. That one or other of these formed the line, I 
think cannot bo doubted. Which of them did so, is uncer- 
tain as far as I have examined the matter. Frederick 
Lubbertse's land was acquired under a ground brief of 
Kieft, Director General, on behalf of the States General, 
and the managers of the Incorporated West India Com- 
pany, of the 27th of May, 1640, (case Mayor, &c. vs. Ben- 
son, p. 106.) This was confirmed by Nioolls, 28th March, 
1667. (Ibid. 108.) The description is as follows: "Ex- 
tending in breadth from the hill and marsh, leading from 
Gowannus north-west by north, and from the beach on the 
East river, with a course south-east by east, 1700 (seven- 
teen hundred) paces of three feet to a pace, and in length 
from the end of said hill, north-east by east, and south- 
west by west to the Red Hook." 

I presume that the boundaries of the Lubbertse's grant 
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may be ascertained by a diligent search Jn the records of 
the county. But without pursuing that inquiry further, it 
seems to me there is great reason to suppose that the boun- 
dary on the Bast riyer of the Red Hook parcel was in the 
vicinity of Sebring street. 

And thus, although the language of the charter carries 
the grant to the north-west point of the Hook, yet as it 
was only for all the waste and unpatented land under wa- 
ter, and there had been a previous grant of such land 
along the shore of the Hook, every right and grant is made 
consistent. There is no difficulty left but to settle the 
point at which the Eed Hook grant of 1697, commenced 
on the Bast river. 



SECTION IV. 

RIGHT OP THE CORPORATION TO LAND BETWEEN HIGH AND 
LOW WATER ON NEW YORK ISLAND. 

By the' third section of Dongan's charter, there was 
granted " to the Mayor, Aldermen and Commonalty of the 
city of New York, all the waste, vacant, unpatented and 
unappropriated lands, lying and being within the said city 
of New York, and reaching to the low water mark, in, by 
and through all parts of the said city of New York and 
Manhattan Island aforesaid, together with all rivers, rivu- 
lets, coves, creeks, ponds, waters, and water courses in the 
said city and island, or either of them, and not before 
granted by any governors or lieutenant-governors under 
their seals, or seals of the Province, or by any former 
Mayors, Aldermen or Commonalty." 
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The 14th section of Dongan's charter, granted to the 
Mayor, Aldermen and Commonalty, power and authority 
" from time to time, when they should see fit, to fill up, 
take in, make and lay out all and singular the land and 
ground in and about the said city and Island Manhattans, 
and the same to build upon, or make use of in any other 
manner or way as to them shall seem fit, as far into the 
rivers thereof, and that encompass the same, as low water 
mark aforesaid." 

The 37th section of the charter of Montgomerie, gives, 
grants, ratifies and confirms unto the Mayor, Aldermen 
and Commonalty of the city of New York, among other 
things, "all the waste, vacant and unappropriated land, 
lying and being within the said city of New York, and on 
Manhattan Island, aforesaid, extending to low water mark, 
together with the right, benefit and advantage of all docks, 
wharves, cranes and slips, or small docks within this city, 
with the wharfage, cranage and dockage, and all issues, 
rents, profits and advantages arising or to arise or accrue 
by or from all or any of them; and all rivers, rivulets, 
creeks and coves, ponds, waters, water-courses, fishing, 
fowling, hawking and hunting, mines and minerals and 
other royalties and privileges within the city of New York 
and Manhattan's Island; and also all and singular the 
rights, privileges, franchises, ferries, ferriage, profits, lands, 
tenements and other real estate, not only in the grant or 
writing of 1686, and in the before recited letters patent of 
Queen Anne, mentioned or intended to be granted or con- 
veyed, but also which the Mayor, Aldermen and Common- 
alty of the city of New York, or their predecessors, have 
held or claimed to hold by prescription or otherwise, silver 
and gold mines excepted, and also except Port George and 
the grounds, full boundaries and extent thereof, and also 
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that piece of ground near the English church, culled the 
Governor's garden, with the swamp next to the same; sav- 
ing the titles of any persons, under prior grants, &c." 

The grant was of " all waste, vacant, unpatented and un- 
appropriated lands lying within the city of New York, and 
on Manhattan Island, extending to low water mark, in, by, 
and through all parts of the said city of New York and 
Island of Manhattan, not previously granted." 

A parcel of land may have been vacant, and yet patented 
or appropriated, and then it would not pass. Hence its 
being both vacant and unappropriated was necessary. 

Whenever a parcel of land was thus situated, it vested in 
the Corporation; and where it touched the shore of either 
river, the space between high and low water mark vested 
also in them by force of the grant. Hence, wherever we 
find that body, subsequent to April, 1686, the owner of 
upland, we find it the absolute owner in fee to low water 
of the contiguous soil. I of course do not now speak of an 
acquisition subsequent to that date, from a former private 
owner. 

But then arises another case; that of a Dutch or English 
grant, made prior to April, 1686, and bounded on the river. 
Did the charter carry the intermediate space from high to 
low water in such an instance ? It is here assumed, what 
is hereafter abundantly proven, that a grant by the gov- 
ernment, bounded on, or fronting to a navigable river, ex- 
tends only to high water mark. 

I have examined nearly every grant made by the Cor- 
poration from 1686 to 1780, and a great many subsequent 
to that date. It inay be stated as a general rule, if not an 
invariable one, that the source of the title to the space be- 
tween high and low water mark, along the shores of the 
rivers, is to be found in a grant of the Corporation. It is 
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possible that there may be exceptions; but I believe that 
such is the fact, even where the title to the upland was de- 
rived from the Dutch or English government prior to 

1686. 

Every Dutch or English patent which I have examined, 
made prior to this date, carries the boundary, on the river 
side, to the river, or the shore of the river, to the East river, 
or Sound, to the Hudson river, or in words of similar im- 
port; thus limiting its operations to high water mark. 

Whenever then a grant of upland has been made prior 
to the above date, and the Corporation has conveyed the 
intermediate space, it has done so either as the lawful 
owner under the true construction of the charter, or as as- 
suming an unfounded right, and claiming under color of a 
grant. 

In either case the possession against the Crown and its 
successor, the State, originated in a deed under a claim of 
the title; and if the twenty years fixed as the limitation to 
suits by the people, have expired, the right of the State 
would be barred, and the origin of the title in the Corpo- 
ration be established. 

There would then remain but one question upon this 
branch of the subject, viz : where a grant had been made 
previous to April, 1G8G, bordering upon the river, and there 
was no grant by the Corporation of the intermediate space, 
nor possession taken by the upland owner so as to make a 
title in him on that ground. In this instance, the question 
would be between the State and the Corporation, there 
being no view in which the owner of the upland could 
claim any right. 

But what is the true construction of this clause of the 
charter ? An argument in favor of the tight of the Cor- 
poration to the strip between high and low water, even in 
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the case of a grant of upland, bounded on the river, and 
made prior to 1686, may be thus stated. 

1st. It is highly improbable that the governor intended 
to reserve a right in the Crown to any portion of this 
space in any part of the island. It is reasonable to con- 
clude that what had not passed to individuals by any prior, 
grant, was meant to be vested in the Corporation; and a 
conveyance, with the river for a boundary, could not pass 
this strip to individuals. 

2d. The language employed admits of an interpretation 
favorable to the claim, although it is not one which first 
presents itself. The space between the two points, even in 
the ease supposed, would be " vacant, unpatented and un- 
appropriated land." 

3d. The grant of the four hundred feet contained in the 
Montgomerie charter of 1703, was from low water mark. 
The object was to enable the Corporation " to fill, make 
up, wharf, and lay out all and every part thereof," to place 
the same under the control of the Corporation for com- 
mercial purposes, and to obtain one uniform system of reg- 
ulation. It would be very singular that the Crown should 
retain any right to the space between high and low water 
mark when the same was equally necessary for the object in 
view. The presumption is therefore strong that the Cor- 
poration was considered as the owner of this space, except 
where such ownership had been expressly conferred upon 
another. 

4th. So in the act of 1807, there is a recital " that for 
the purpose of duly regulating and constructing slips and 
basins, and running out wharves and piers, the right to 
the land under water, below low water mark, should be 
vested in the Corporation of the city of New York " — and 
thereupon the extended grant of the four hundred feet is 
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made. To this act, and to that of 1826, the above remarks 
equally apply. 

5th. By the original statute of the State, and by all the 
acts down to 1835, respecting grants of land under water, 
to be made by the Commissioners of the land office, their 
power was only so far restricted as that no grant could be 
made to interfere with the rights of the Corporation of 
New York, in and to the waters adjacent to and sur- 
rounding Great Barn Island, or Staten Island, (1 R. S., 
1830, p. 208.) But in 1835, a clause was introduced pro- 
hibiting the Commissioners from making any grants of 
land under water, within the limits of the city of New 
York. 

This series of acts of the go vernment indicate very clearly 
that the State did not deem itself any longer entitled to 
any portion of the space between high and low water in 
any part of the island shore. The implied admission that 
the strip belonged to the Corporation, is very strong. 

6th. The contemporaneous documents, some public acts, 
and the proceedings of the Corporation, after and under 
the charter of 1686, will strengthen this conclusion. They 
will establish at least, a strong, consistent, and continued 
assertion of the right on the part of the Corporation, and 
a marked acquiescence therein by the citizens, as well as 
by the State. I have put together some of these interest- 
ing historical and legal muniments in a note.W The con- 
clusion seems almost inevitable, that the strip between 
high and low water mark all around the island, passed to 
the Corporation under the Dongan charter in every case, 
except where by a patent issued prior to April 22d, 1686, 
it was by express language or unavoidable implication, 
vested in another. 
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I doubt if a single case of this description exists: and 
the consequence is, that the Corporation is tho sole source 
of the title to every portion of this space between high and 
low water, now held by another; and is entitled to every 
portion where no grant has been made by it. 
Exterior An act of the Legislature was passed on the 14th of 
Harlem 1 April, 1852, empowering the Mayor, Aldermen and Com- 
monalty to lay out and fix a permanent exterior street 
along the shore of the Harlem river, in tho city of New 
York, between the East river or Sound, and the North or 
Hudson river, and to cause a map thereof to be made; and 
which map when approved of and ratified by the said tho 
Mayor, Aldermen and Commonalty, shall bo filed in tho 
office of tho Street Commissioner of the said city. 

By the second section, the streets and avenues, as laid 
out on the map of the Commissioners of 1807, or as sub- 
sequently established by law, shall be continued and ex- 
tended along the present lines thereof, from their present 
termination on such map respectively to the said exterior 
street and permanent line. The third section is as follows: 
"The Mayor, Aldermen and Commonalty of the city of 
New York, shall be and they are hereby vested with all the 
right and title of the people of this state, to the lands covered 
•with water along the shore of the said Harlem river, from 
the East river or Sound, to the North or Hudson river, 
and extending from low water mark to and including the 
said exterior street or permanent line." 

§ 4. " The proprietors of all grants of land under water, 
or owner or owners of all lands adjacent to those hereby 
granted, shall have the pre-emptive right in all grants 
which may be made by the said the Mayor, Aldermen and 
Commonalty of the city of New York, of any of the lands 
under water granted to them by this act, adjacent to and 



BETWEEN HIGH AND LOW WATER. 

in front of the said lands under water heretofore granted 
by the said the Mayor, Aldermen and Commonalty of the 
city of New York." 

The distinction taken in our courts as to the boun- 
daries of New York, upon a point of jurisdiction, and one 
of right of property has been before noticed. Although 
by the charter of Montgomerie, the limits of the city ran 
to low water on the Westchester side of Harlem river, yet 
this was jurisdictional only. The right of soil was defined 
by low water mark around Manhattans Island. No grant 
of four hundred feet below low water applies to any por- 
tion of the line along the Harlem river. 

The third section then releases the right of the State to 
all the strip between low water and that line which shall 
be fixed upon as the exterior line of the permanent street. 
The depth of the grant into the river is left undefined: and 
the Corporation may therefore go as far as they think 
proper, provided they do not impair seriously the naviga- 
tion of that stream. The character of that navigation va- 
ries so much in different portions of the stream, that this re- 
striction will vary much in its application at different 
points. 
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SECTION V . 

EIGHT TO FOUB HUNDBED FEET BELOW LOW WATER. 

Petition petition of the Mayor, Aldermen and Commonalty, 

of 1730. upon which the charter of 1730 was granted, prayed among 
other things, " that they might have the soil four hundred 
feet beyond low water mark on Hudson river, from a cer- 
tain creek or kill, called Bestaver's Killitjie, southward to 
the fort; and from thence, the same number of feet beyond 
low water mark, around the fort and along the East river, 
as far as the north side of a certain hill called Corlaer's 
Hook."W 

2 - Accordingly the 38th section of such charter, made the 
38th soo- grant as prayed, except that it was not carried around the 
fort, but stopped at Markctfield street, and recommenced 
at Whitehall. It is set forth in the note. 

The extent of this grant of four hundred feet along the 
Hudson river, was from a point near the foot of what is 
now Charlton street, to the southerly side of what is now 
Marketfield street; and on the East river, from Whitehall, 
to a point near the foot of North, now Houston street. 

Various acts of proprietorship and regulation were done 
by the Corporation under this grant, many of which will 
be hereafter noticed. They consisted principally in grant- 
ing the property, making piers and laying out streets. 

The next important act of the government which bears 
upon these rights, was the statute of 1798. 

That statute was passed on the application of the Com- 
mon Council; but they had previously adopted certain or- 
dinances, and taken certain measures, which it is of impor- 
tance to notice. 
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In the year 1793, a resolution was passed that the outer 3. 
street, along the Bast river, should be seventy feet in 
width, from Whitehall to Coenties' slip. 1791 

In the same year, a map of the East river was made by 4. 
Goerck and Van Steenbergh, which is no doubt the one JJjjjJ M 
referred to in the ordinance of 1795, next mentioned, and 
is now in the office of the Street Commissioner. This map 
is marked by an Examiner in Chancery, as produced in a 
cause between Christian Borgh and the Corporation, which 
was pending about 1810, and is subsequently noticed. 

On the 7th of April, 1795, an ordinance was passed of 5. 
much importance, and which has escaped attention in all nance of 
the opinions and causes in which the act of 1798 has come rres'iliui 
in question. It established West street and South street 1 ' 96 ' 
as the exterior permanent streets on the rivers; running the 
lines by courses and distances with great minuteness. It 
is set forth at length in the note, as also an amendment 
made on the 10th of February, 1796. On the same day 
another ordinance was adopted, making West street the 
exterior street on the North river, which is also set forth 
at length/") 

A map dated in 1804, and made by Magnin, a City Sur- «■ 
veyor, is also in the Street Commissioner's Office, and ap- Jhor"' 
pears intended to show West street under the ordinance. 
There is also a map of the shore of Hudson river, made by 
Charles Loss, in 1807; and in the same office is a map lay- 
ing down West street precisely in conformity with the or- 
dinance. It is without date, and the name of the surveyor 
is torn off. 

After these ordinances, and in the year 1798 the Corpo- <■ 
ration presented a petition to the Legislature for an act for act of 

1793. 
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respecting the exterior streets, which is copied in the 
note» 

8- An act -was accordingly passed on the 3d of April, 1793, 

Law pf 

V7i/s. in conformity with this petition. (°> It will be hereafter 
fully dwelt upon. Sub. 22. 
9. The sections quoted in the note were re-enacted in the 
isoi and law of April, 1801, with the variation that the clause " ac- 
181 "' cording to such plan as they shall or may agree upon and 
determine, was changed to, " according to the plan agreed 
upon for that purpose." 

By the 220th section of the act of 1813, the first section 
of the act of 1798 was re-enacted, with the variations ren- 
dered necessary by the omission of the preamble. The 
other sections were re-enacted verbatim, except the fourth, 
as to which there was an immaterial variation. 
[,«w°of The 221st section of the act of 1813, is precisely the 
1820 ' same as the second section of the act of 1798. The 222d 
section of 1813, is embodied in, and in some respects mod- 
ified by, the first section of the act of April 7, 1820. So 
that the law of 1798, as amended, exists in the 220th sec- 
tion of the act of 1813; in the 221st section of the same, 
(being the second of 179S,) in the act of April, 1820, and 
in the 224th section of the act of 1813. The whole of the 
law, as now in force, is set forth in the note.W 
ii- Another statute connected with the grant on the North 
1830. river, south of Bestaver's Killitjie, was passed on the 18th 
of January, 1830. It provided " that it should be lawful 
for the Mayor, Aldermen and Commonalty of New York, 
whenever West street should be made between the Albany 
basin and Battery place, (late Marketfield street,) in the 
said city, to alter the plan or direction thereof as hereto- 
fore laid out, approved, or agreed upon, in such manner 
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that the line thereof shall run parallel with the line of 
Washington street, and that the easterly side thereof shall 
be one hundred and eighty feet distant from the westerly 
side of Washington street, at the intersection of the said 
street, or Battery place, late Marketfield street, in the said 
city." 

The consequence of this was, that West street, at Battery 
place, was carried sixty feet further into the river than it 
had previously been laid down; and at Albany basin, eight 
feet one inch further. 

By the fifteenth (15) section of the act relating to 12. 
the map or plan of the city, passed April 3, 1807, it was Agrii 3. 
provided as follows : " Whereas, for the purpose of duly 
regulating and constructing slips and basins, and running 
out wharves and piers, it is essential that the right to the 
land under water, below low water mark, should be vested 
in the Corporation of the city of New York. Be it there- 
fore enacted, that it shall and may be lawful for the Com- 
missioners of the Land Office, and they are hereby directed 
to issue letters patent, granting to the Mayor, Aldermen 
and Commonalty of the city of New York and their suc- 
cessors for ever, all the right and title of the people of the 
State to the lands covered with water, along the easterly 
shore of the North or Hudson river, contiguous to and ad- 
joining the lands of the said city of New York, at and 
from low water mark, and running four hundred feet into 
the said river, from Bestaver's Killitjie, or rivulet, to the 
distance of four miles to the north, along the easterly shore 
of the said North or Hudson's river; and also all the land 
covered with water along the westerly shore of the East 
river or Sound, contiguous to and adjoining the lands of 
the said Mayor or Aldermen, 4c, at and from low water 
mark, and extending four hundred feet into the said river 
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or Sound, from the north of the lands covered with water, 
whereof the Mayor, Aldermen and Commonalty are now 
seized, to the distance of two miles to the north along the 
westerly shore of the said East river or Sound : Provided 
always that the proprietors of the adjacent lands shall 
have a pre-emptive right in all grants made by the Corpo- 
ration of the said city, of any lands under water granted 
to the said Corporation by this act." 
Act '^j. The next step in the Legislature upon this subject, was 
fiS; 2 ' an act of the 25th of February, 1826, in which the Commis- 

1826. J ' 

sioners of the Land Office were authorized to issue Letters 
Patent to the Mayor, &c, extending the right to four hun- 
dred feet from low water mark, from the point of termina- 
tion in the act of 1807, along the Hudson river to Spuyten 
Devil Creek; and along the Bast river, from the point of 
termination fixed in the same act, to the Harlem river. W 

By an act of April 13, 1826, it was provided that Tomp- 
kins street, along the Bast river, as laid out and approved 
by the Mayor, Aldermen, &c, shall be the permanent ex- 
terior street on the Bast river, between Rivington and 
Twenty-third streets; and Bast street on the said river, be- 
tween Grand street and Rivington street, as laid out and 
approved as aforesaid, shall be the permanent exterior 
street as so laid out and approved; and that all grants 
made, or to be made by the said Mayor, Aldermen and 
Commonalty, shall be construed as rightfully made to ex- 
tend thereto; and that all the provisions of the act entitled 
an act to reduce several laws relating particularly to the 
city of New York, into one act, passed April 9, 1813, and 
the several acts amendatory thereof, and in addition there- 
to, shall bo construed to apply to said Tompkins street and 
Bast street. 
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The second section of the act of the 25th of February, 
1826, thereby amended, was repealed. 

On the 31st of March, 1828, an act was passed, extend- 14. 
ing West street, from its then northerly termination to its March, 
intersection with a continuation of the Great Kill Road, 1828 ' 
now Gansevoort street. <") This was in pursuance of an ap- 
plication by the Common Council. A report to that ef- 
fect was made in January, 1828, which will be found in 
the minutes of the Corporation for that month. 

In 1830 there was the further statute, before noticed, 
regulating West street, from Albany Basin to Battery 
place. W) 

And again, in the year 1837, another statute established jJ?^ 
the Thirteenth avenue, as a new exterior street, from Ham- 1837 - 
mond to One hundred and thirty-fifth street/" > 

And lastly, by an act of May 13, 1846, (Laws, p. 334,) ^* 
the Eleventh avenue, which by the act of 1837, terminated ists- 
southerly at Nineteenth street, was extended to Seventeenth 
street; and Eighteenth and Nineteenth streets were carried 
from their westerly termination to the easterly line of the 
Thirteenth avenue/"*) 

A very important change in the system of the Corpora- 17. 
tion, was adopted in 1844. By an ordinance, dated the nance of 
22d of February, in that year, for the redemption of the 1814 
city debt and payment of the interest thereon, it was pro- 
vided, that in all cases of grants thereafter to be made of 
land under water on the shores of the Island of Now York, 
or on the shores of Long Island, and within the limits of 
the various charters of the city of New York, and in all 
cases of extensions of grants previously made, it should be 
the duty of the Comptroller and Street Commissioner of 
the city of New York, to report to the Commissioners of 
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the Sinking Fund, what suras of money should, in the judg- 
ment of said Comptroller and Street Commissioner, be 
charged as a consideration for such grant; and if the said 
Commissioners, or a majority of them should agree to 
the terms reported by the said Comptroller and Street 
Commissioner, then the said Comptroller should be, and 
he was thereby authorized to cause such grants to be 
issued to the grantees who might bo legally entitled to the 
same. 

is. By an act of the Legislature, passed May 13, 1845, for 
May ll, creating a public fund or stock in the city of New York, 
1815 ' to be called the Croton Water Stock, and in relation to 
the Sinking Fund of such city, it was provided, that the 
above-mentioned ordinance, and any ordinance that might 
thereafter be passed by the Corporation of the city of 
New York, in conformity with the provisions of said act, 
and relative to the Sinking Fund, aforesaid, should not be 
altered without the consent of the Legislature first had and 
obtained, except by setting apart and appropriating to and 
for the purposes of said Sinking Fund additional revenue, 
whenever the said Corporation should deem proper; and 
that the said ordinance should remain in full force until 
the whole of the debt created for the introduction of the 
Croton water into the city of New York should be fully re- 
deemed. 

The clause in the ordinance of 1844, that the grants 
should be made to those who should be legally entitled, 
meets the case of those parts of the soil granted by the 
statutes of 1807 and 1826, before noticed, in which a pre- 
emptive right is given to the adjoining owner. 

The principle of the change, is then, an assertion of the 
right of the Corporation, in all cases of new or of the ex- 
tension of old grants within the four hundred feet, to sell 



EIGHT TO FOUR HUNDRED FEET. 

the property, and not to exercise any right, if they pos- 
sessed any, under the statute of 1798, as re-enacted. 

From the provisions of the charters and the acts of the 
Legislature, it results, — 

1st. That the right of the Corporation to the land under 
water to the extent of four hundred feet from low water 
mark, from Bestaver's rivulet, (about the foot of Charlton 
street,) to the foot of Marketfield street — and the right to 
the same extent of four hundred feet from Whitehall to the 
point designated on tho north side of Corlaers' Hook, rests 
upon the charters and the colonial act of 1782, with such 
confirmation as they may have received from the constitu- 
tion of the State, or acts of the Legislature. 

2d. That the same right to four hundred feet on the 
Hudson river to the north of Bestaver's rivulet, (about 
Charlton street,) for the distance of four miles, is conferred 
by the act of the Legislature of April, 1807; and to this 
grant the right of pre-emption in the owners of tho adja- 
cent land is attached. 

And by the same act, tho same right is conferred from 
the point fixed in the charter, on the north side of Cor- 
laers Hook, for two miles northerly along tho west shore 
of the East river, with the same pre-emptive privilege at- 
tached. 

3d. That under the act of the Legislature, of 1826, the 
same right to the like extent of four hundred feet, is 
granted on the Hudson river, from the point at which tho 
four hundred feet of the act of 1807, terminates, up to 
Spuyten Devil Creek; and also on the East river, from 
the point at which the two miles granted in the same act 
end, up to the commencement of the Harlem river. Un- 
der this grant also, the right of pre-emption belongs to 
the owners of the adjacent ground. 
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4th. The operation of the act of 1837, in relation to the 
Thirteenth avenue, is to give the same rights and privi- 
leges to the holders of grants made before the act, as they 
possessed under the law in force at the time of their grants 
for any additional extent of soil under water. 
!9. Having finished the statement of the charter provisions 
»nd!i°hts au< i Legislative action which confer, or are connected with, 
fteTo*' tn0 right ail( l estate of the Corporation to the four hundred 
hundred f eet) j t ; g now p rO p 0S0( i to notice the leading questions 
growing out of the subject, and the legal position of the 
Corporation in relation to it. 

The extent of the grant along the North river, was from 
what is now known as Charlton street to Markettield 
street, now Battery place. The grant, it will be noticed, 
excepts the rights of those who, under former grants, had 
the privilege of docking out below low water; and also has 
an exception that a space of forty feet was to be left at 
the extremity, with a power to the government to erect 
batteries upon it. 

With these modifications, an entire estate, in fee, was 
conferred by the charter; and as if to exhaust language to 
" effect a perfect transfer of property, the power is given to 
fill up, wharf, or lay out every part thereof, and to build 
upon and make use of the same, in such manner as they 
and their successors shall see fit." 
20 The acts of the Corporation in the exercise of their 
relation right 0I> property to this space under water, may be classed 
ftur'hun- un der the heads of the erection of wharves and piers, the 
drodfeet. laying out of streets, and grants to individuals. 

1st. With respect to wharves and piers, the system was 
almost universal for the Corporation to take a covenant 
that their grantees should erect them. In some cases, 
however, they built the piers themselves. Thus the pier 
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on the western side of Coenties slip, known formerly as 
the Albany pier, was built by the city. This was before 
1755, and in or after 1723. The pier is laid down on Mar- 
schalke's map of that year, and not on that of 1728, and it 
is recited as belonging to the city, in the grant to A. & F. 
Yan Courtlandt, of 1772. 

This subject will be more appropriately entered into un- 
der the title of " Wharves and Piers." (Post, § 6.) It is 
only necessary here to notice that the right to build piers 
appears to have been limited to the four hundred feet be- 
low low water after the grant, and to low water before it. 

2d. Streets. — A brief notice of some of the acts of the 
Corporation, in relation to the streets, laid out below high 
water, will be found useful. 

In 1687, a resolution was adopted to sell a parcel of 
ground in lots, from Coenties slip to near Old slip, and 
the grantees were to make a street in the rear, of thirty 
feet wide. When the sale was made it was ordered that 
the street to be made by the lots lately sold from Burger's 
path to Martin Clock's, should be called the Dock street. 
This is now Water street. 

In 1739 it was ordered that Alderman Rooine, &c, call- 
ing to their assistance the Surveyor, be a committee to 
make a survey and draft of a street to be laid out at or 
near high water mark on Hudson's river, from the lot late 
of Charles Sleigh to the lot of Gerardus Comfort, and make 
their return, and report with all convenient expedition. 

So in that series of grants of soil, between North Moore 
and Broad streets, in 1772-3, which convey the land as far 
into the river " as the right of the Corporation extends," 
there was a covenant to make a street, forty-five feet wide 
at a certain distance from Water street, and next a street 
forty feet wide, at the extremity of the grant. 
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Along the Hudson river, three streets were laid out be- 
tween Marketlield street and Albany basin, called First, 
Second and Third streets. Each was to be forty feet wide. 
First street is stated to bo at high water, and Second street 
is taken as the line of low water. The east side of each 
of these streets was intended. The west line of First 
street was nine feet east of the east line of Greenwich 
street, at Marketfield street. From the west line of First, 
to the East side of Second street, was one hundred and 
thirty feet. The block from Second to Third street, was 
one hundred and twenty feet; and the whole distance from 
the east side of First to the west side of Third street, was 
three hundred and seventy feet; and the distance from 
low water mark into the river, of the outer line of Third 
street, was two hundred (200) feet. Greenwich and Wash- 
ington streets were opened under an act of the Legislature 
of 1784, appointing Commissioners for that purpose. The 
effect of opening these streets was to close Second and 
Third streets entirely, and to throw First street into 
Greenwich street, from Albany basin to a point a little 
south of Rector street. But at Marketfield street, the east 
line of Greenwich street, ran to the west of the west line 
of First street; and thus the latter street became at that 
point entirely closed. 

It is unnecessary to pursue these details further. Tt is 
clear that every street which down to 1796, the Corpora- 
tion had laid out or projected below high water, was with- 
in the limit of the four hundred feet. 
j_ The absolute character of the right of the Corporation 
right to the four hundred feet, was recognized in the case of 

lnte, ° 

mfce. Whitney vs. The Mayor, &c, which was finally determined 
in the Court of Appeals. 
The case was this: 
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In 1772, the Corporation granted to Eve Provost, (sim- 
ilar grants of adjoining land were made to Hendrich Rut- 
gers) a piece of ground " between high and low water 
mark, near what is now Pike slip, between that and Mar- 
ket slip, containing in length from high to low water mark 
two hundred and five feet. This was described as " oppo- 
site to the ground of the said Eve Provost," of course up- 
land, and as "fronting the East river at low water mark, 
fifty feet." 

Eve Provost covenanted to make a street or wharf on 
the inner side of this grant, contiguous to her ground, (the 
upland) of forty feet in width, noted and called on the sur- 
veyor's plan, Cherry street; and another good wharf or 
street, of forty-five feet width, on the outer part of the 
water lots thereby granted, called on the plan, Water 
street; which were to be upheld and maintained by her at 
her own cost. So being maintained, they were to remain 
public streets and wharves for the use of the inhabitants 
and all others, in the same manner as the other streets. 
The Corporation only covenanted that they had good right 
to convey and for peaceable enjoyment. 

On the same day, (9th September, 1772,) the Corporation 
made another grant to Eve Provost, " bounded northerly 
by a street on which the ground of Eve Provost fronts, 
called Water street, southerly by the East river or harbor, 
being in length two hundred feet, in width forty-eight 
feet. 

The grantee was to build a street or wharf, of forty feet 
in breadth " on the outward part of the water lots hereby 
granted next to the East river." 

She was to keep it in good repair, &c, and it was to re- 
main an open, public street for the use of all, in the same 
manner as other streets of the city. 

12 
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The Corporation covenanted, that she, &c, " fulfilling 
the covenants on her part, should peaceably enjoy the 
premises free from any let or hinderance by them, or any 
one under them; and that in consideration of her main- 
taining the said street and wharf, she should have and en- 
joy all wharfage, cranage, benefits and advantages grow- 
ing from the said wharf fronting the East river to be 
erected, or by or from any landing places thereon to be- 
built, or by or from any part thereof." 

To understand the question decided, the following facts 
should be noticed. The grant extended two hundred feet 
from what the court consider to be low water mark, viz : 
the south side of "Water street. South street occupied 
forty feet of this two hundred, and thirty feet more were 
added. A bulkhead was then directed to be built on the 
exterior side of South street, of thirty feet in width. 
Whitney constructed this bulkhead, or a large part of it, in 
front of his forty-eight feet of front. Then the Corpora- 
tion directed a pier to be run out forty feet wide from the 
bulkhead, two hundred and fifty feet, into the river. This 
pier abutted upon a part of the bulkhead, opposite to 
Whitney's possession; and of course interrupted the access 
of vessels to so much of it. 

By the form of the action, trespass, the question dis- 
tinctly turned upon the exclusive right of the Corporation 
to the place. The question of indirect damages did not 
arise. 

The court first declare that the question on the bill of 
exceptions, was as to the admissibility of the testimony as 
to the value of the use of the wharf, and this depended on 
the establishment of a title to the bulkhead, and his right 
to use it as a wharf. 

.Next, that the land extending from low water mark for 
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four hundred feet into the East river, was conveyed to the 
Corporation of the city of New York by the Montgoinerie 
charter. 

That the right of the crown of Great Britain to make 
grants of land covered by navigable waters, had been ques- 
tioned, and the point was mentioned, though not much dis- 
cussed by counsel on the argument of the cause. The 
question was ably argued in the case of Rogers vs. J ones, 
(1 Wendell, 237.) The learned Judge then quotes part of 
Justice Woodworth's opinion in that case, and adds: "In 
the case of Eogers vs. Jones, the patent from the colonial 
governor, conveyed, within the boundaries which it de- 
scribed, the whole of the harbor of Oyster Bay, which was 
a navigable water; and it was held that it was a valid 
conveyance of the land under the water, and vested the 
title thereto in the patentees. A principle of the common 
law laid down and sanctioned by such jurists as Chief- 
Justice Hale, Baron Coneyn and Judge Blackstone, should 
be considered as settled." 

" There are many titles to valuable property in this 
State which are based upon the power of the Crown; and 
since our Revolution, of the State government, to make 
these grants of land covered by navigable water; and it 
would be productive of incalculable mischief to overthrow, 
or even cast doubts upon them." 

The Judge then said: " There was no evidence to show 
that common low water mark was, at the date of the Mont- 
goinerie charter, above the southerly side of Water street. 
That street is described in the water grants to Provost 
and Rutgers, as the outward part of the lots which ex- 
tended to low water mark." 

" The four hundred feet below low water mark, included 
the land from Water to South street; the site of South 
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street, including the bulkhead, which is two hundred and 
thirty feet below Water street, and the land upon which 
the pier was constructed." That the Corporation acquired 
perfect title to the whole, and still retain it unless it has 
passed from them to the plaintiff." The Corporation 
having a clear title to the land, and due authority from the 
Legislature to. construct the pier, sueh pier was neither a 
public nuisance, nor a purpresture, and they were not liable 
to the plaintiff for constructing it, unless they directly in- 
vaded his property, or interrupted the enjoyment of his 
rights. 

The court held, that the proprietors of lots did not, by 
filling up the intermediate spaces, or making the street, ac- 
quire any title to the street or wharf. The policy indi- 
cated by the aet of the 7th of March, 1798, and from which 
probably it was not intended to deviate in the act of 1813, 
was, that the Corporation should be the absolute proprie- 
tors of the streets. But whoever was to become the pro- 
prietors, it is clear that as it was designed at the time that 
what is called the bulkheads should be met by the pier, it 
could not be supposed by either party that it would ever 
be used as a wharf. That part of the street and the pier 
were built pursuant to the same ordinance of the Common 
Council; and the two works were prosecuted and finished 
together. 

The judgment of the Superior Court was reversed. That 
judgment was, that the plaintiff had a right to the wharf- 
age of the fifty feet of the bulkhead which was covered by 
the pier, and that his title thereto had not been extinguished 
by any thing done by the defendants. 
22. The leading and most important questions relating to 
rra? ^ e property in the four hundred feet, arise out of the grants 
of the Corporation in connection with the statute of 1798. 
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There are some judicial decisions besides that in Whitney's 
case, and some professional opinions upon this subject. 

In the case of the Mayor of New York vs. Scott, (1 M S° r 
Caines' Rep. 543,) it is observed with regard to this as Sco "' 
follows : 

"The lands which the Corporation of New York, under 
their charter, hold on Manhattan Island and within the 
city, extend to low water mark, and four hundred feet be- 
yond that into the East river. The Corporation having 
granted away the whole of the land to which they were 
entitled under the charter, applied in April, 1798, to the 
Legislature for an act to authorize them to run streets and 
wharves of seventy feet width in front of the water lots 
already granted. This, by a law of that month and year, 
(re-enacted on the 3d of April, 1801,) was granted by the 
Legislature. In pursuance of the authority granted by 
this act, the Corporation laid out a street, called South 
street, in front of the lots they had granted, joining the 
East river." 

It was also held in this case that the Corporation did 
not take the soil under water beyond the four hundred 
feet by force of this statute; and therefore that it was not 
entitled to slippage for the use of the space left between 
two piers erected by individuals under the act and ordi- 
nance. The ordinance reserved the slippage, and was held 
void. 

Some observations on this case will be found hereafter. 

A very elaborate opinion upon this right was given by Opinion 
Judge Talmadge to the Board of Aldermen, in the year Tai- 
1837; an abstract of which is given in the note» 183». 

In the year 1851, the ease of Eurman vs. The Corpora- Fnrman 
tion, came before the Superior Court of New York. The Major, 

&0. 
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material facts and questions were these. Gabriel Furman, 
the ancestor of the plaintiff, acquired title in the year 
1785, to a lot of ground, known as No. 20, on a map of 
that and other lands. That lot was described as follows: 
" Lot number twenty (20,) bounded northerly on Crown 
Point street, westerly by lot number nineteen, (19) south- 
erly and easterly by the East river." 

The East river boundary here is at high water mark. 

On the 21th of July, 1801, the Corporation made a grant 
to G. Furman, of a water lot, described as follows : 

" All that certain water lot, vacant ground and soil un- 
der water, situated on the southerly side of Water street, 
between high water mark and a certain new street, in- 
tended to be made, fronting on the said East river, called 
Corlaers street, and a certain other street made and in- 
tended to be continued in the said river, called Front 
street, opposite to other land of the said Gabriel Furman, 
at the point of land called Corlaers Hook, heretofore 
known by the name of Crown Point. Bounded northerly, 
in part, by Water street, and partly by the land of the said 
Furman, at high water mark; easterly, at low water mark 
by the said intended new street, called Corlaers street; 
southerly, by the said intended new street, called Front 
street; and westerly, in part, by other land of the said 
Furman, and partly by other vacant ground or lot number 
nineteen (19); containing in breadth on Water street, and 
also on the said intended new street, called Front street, 
seventy-five feet each, and in length on each side, one hun- 
dred and thirty (130) feet each, more or less." 

There was a covenant on the part of Furman to make 
Front street fifty feet wide, and on the part of the Cor- 
poration, that he should have all the wharfage and cranage 
growing or accruing "by or by reason of the several 
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wharves or streets intended to be made on the easterly or 
southerly side of the premises granted, called Front street 
and Corlaers street." 

On the 20th of October, 1845, the Common Council 
passed an ordinance, directing that the Comptroller, with 
the assent of the Commissioners of the Sinking Fund, offer 
to the legal representatives of G-. Furman, a grant of the 
land under water, in the Bast river, bounded easterly by 
Corlaers street, and southerly by South street, and situate 
in front of the land granted to him in 1804, at a valuation 
to be determined on, in accordance with an ordinance of 
the Corporation of February 22d, 1844; and in case such 
legal representatives should refuse or neglect to accept of 
such grant, within fifteen days after they have received 
such offer, the Comptroller was to make such grant upon 
the same terms to such other person or persons as should 
be willing to take the same." 

Furman's heirs having neglected to take the grant, the 
property was sold to another. 

The bill was then filed for the purpose of restraining 
the Corporation from making the grant to any other per- 
son, and that the title of the plaintiffs might be established. 

The court determined the case upon the following pro- 
positions: 

1st. That the Corporation was the absolute owner, in 
fee, of the land under water, the four hundred feet granted 
by the charter. That the king was, by common law, 
seized in fee of all the lands under the navigable waters 
of his realm, and. entitled to grant and convey them. He 
has the property tarn aqua quam soli. By grant or pre- 
scription, the subject may have the interest in the water 
and soil of navigable rivers; and that this grant of four 
hundred feet had been held to be valid by the highest au- 
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thority, citing Mayor of New York vs. Whitnoy, in tho 
Court of Appeals. 

2d. That the intervening space, from Front to South 
street, being thus the property of the Corporation, the 
plaintiffs were not the nearest owners opposite to such 
street to be made. The land of the defendants intervened. 
The plaintiffs could not be compelled to fill up the space, 
and of course, were not entitled to it. 

3d. That another and more serious objection to the 
plaintiff's claim was, that by their construction of the act, 
glaring injustice would be done both to proprietors and 
the Corporation. If the government could compel the ri- 
parian owners to fill up the space, when the land so claimed 
would be equivalent to the expense, they might also require 
it, when such value would be no compensation, but the 
expense be ruinous. 

On the other side it would take from the Corporation 
all the estate conveyed to them by their charter of the soil 
under water, or at best allow them to hold it merely as 
trustees for the riparian owner, until the street or wharf 
should be made. 

4th. The point that the act of 1798, w,as passed on the 
application of the Common Council is then considered, 
and the petition analysed. The court conclude that the 
application was only made for relief in the cases in which 
the Corporation had exhausted their whole four hundred 
feet by grants; that they asked for nothing against ripa- 
rian proprietors, or against persons whose grants did not 
exhaust the four hundred feet, but only against their own 
grantees, whose grants extended to the full limit of their 
property. 

The preamble of the statute is also analysed, and the 
conclusion drawn, that it has no reference to owners of 
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land on the shore, or to any other proprietors but those 
whose lands ran out to the full extent of the four hundred 
feet. 

5th. And henee, that the Corporation only applied for 
an act relating to oases where the right of the eity had 
been fully granted, and the intervening space arising from 
the sinuosities of the shore was therefore the land of the 
State; and this the parties were to fill up. 

The strong argument of the court against any original 
right in riparian owners will be afterward noticed. 

Many difficulties having occurred to the author's mind 
as to the accuracy of some of the views of the learned 
Judges in the opinions and decisions referred to, a minute 
examination has been made as to the extent and nature of 
the grants by the Corporation of water lots prior to 1798, 
in order to interpret and explain the statute. The results 
will be of considerable utility in other respects. 

The grants of the Corporation, prior to 1798, are of two Classes 

. of grants 

Classes. before 

1st. Whore they convey soil under water within the 1798 ' 
limit of the four hundred feet. 

2d. Where they comprise the whole right of the Corpo- 
ration to the whole four hundred feet. 

The legal presumption that the Corporation would not 
attempt to grant beyond their actual right of soil is not 
weakened by a grant in a single instance, with two ex- 
ceptions, hereafter noticed. 

Again, the exterior streets, West and South, were laid 
out in relation to the four hundred feet, as follows : 

1st. Where the whole street was within the line. 

2d. Where a portion of the street was within, and a por- 
tion beyond the line. 

8d. Where the whole street was beyond the line. 
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And the exterior streets, (West and South,) in relation 
to the grants, were as follows : 

1st. Where they were laid out some distance beyond the 
extreme limit of a grant. 

2d. Where they were in part within that limit so as to 
take a portion of the land granted. 

3d. And where the inner line of the street commenced 
at the termination of a grant. I do not find a case of the 
street being laid entirely within the limits of a grant, 
in con- In examining the line of the exterior streets in connec- 
neotion ^j on ^ e g ran ts ; prior to 1798, and the right of the 
streets. c or p 0ra tion to the four hundred feet, these results appear 
to be established. 

On the North river, I do not believe that a single grant 
can be found before 1798, which is not considerably within 
the four hundred feet; and I doubt if there is a single 
place between Marketfield street and Bestaver's Rivulet, at 
which West street, as laid out under the ordinance of 1796 , 
and on Magnin's map of 1804, is not within the same limit. 

Again, I conclude, that along this river, there was no 
grant which came up to the inner line of West street as 
there laid out. In every case there was a space (and a 
part of the four hundred feet) between the grant and the 
street. The proofs of these positions are stated in the 
note.<"> ^ 

But along the East river, the grants are by no means of 
so uniform a character. The details of an examination of 
numerous grants and maps are stated in the note/ 6 ) and 
the following appear to be the results. 

At the most westerly section, that between Whitehall 
and Moore streets, the whole of the grants, except at the 
corner of Moore street, were within the four hundred feet. 
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From Moore street (east side) to Broad street, on its 
western side, and from Broad street to Coenties slip, I 
deduce from a minute examination, that the grants either 
ran up to the extent of the four hundred feet, and a street 
of forty feet was to be made at the extremity of the grant, 
and then in laying out South street thirty feet was added; 
or else the grants covered four hundred and forty feet, 
with a covenant to make a street, forty feet on the ex- 
tremity; in which case the forty feet was taken and thirty 
more for South street. In each case four hundred feet 
only was actually conveyed. The right to make so much 
of the street on the land of the State was assumed, and the 
act of 1798 ratified it. 

The same was the case from Coenties slip to Old slip. 

From Old slip to Coffee House slip, (foot of Wall street) 
the grants included the whole four hundred feet, and the 
street was laid out at about thirty-five feet beyond the 
limit. 

The extent of the grants and line of low water, between 
Coffee House slip (Wall street) and Maiden lane, is estab- 
lished with more than ordinary precision; and it appears 
that South street, on the east side of Wall street and on 
the west side of Maiden lane, is some distance beyond the 
line of the four hundred feet. 

At Crane wharf, and between Peck slip and Beekman 
slip, there was a space of about one hundred and forty-six 
feet between the end of the prior grants and the inner line 
of South street, clearly part of the four hundred feet. 

At the south-westerly side of the grant to Barnes, it 
would seem that the four hundred feet had not been ex- 
hausted. 

And lastly, at the terminating point of the ordinance of 
1796, (Corlaers Hook,) and for some distance to the west 
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of it. there had been no grant whatever, except to high 
water mark. 

In fact therefore, the Corporation had not exhausted 
their four hundred feet on the North river in a single 
case; nay West street of the map and ordinance was 
within that limit for probably its whole extent; certainly 
for the greater part of it. In every part of the line, the 
intermediate space was the soil of the Corporation. 

On the East river, for a considerable extent of the line, 
the grants fell short of the right of property, and there are 
not many cases in which there was a space between the 
limit of the four hundred feet, and the inner side of South 
street; in other words any intermediate space belonging to 
the State. 

The proofs of these positions will be found in note.( a > 
With these facts before us, the decisions and opinions 
before noticed are to be examined. 
Remarks The decision in the case from Caine's Reports, was un- 
c£es. the doubtedly correct, because the slippage accrued from using 
waters covering ground clearly belonging to the State; 
but the statement that the Corporation had by these grants 
exhausted their whole right is incorrect, and must be un- 
derstood that they had exhausted it at that place, and at 
some other points along the line. 

While the opinion of Judge Talmadge is chiefly directed 
to the support of the proposition, that the owners of up- 
land had no right to the spaces up to the street — and while 
in one part of his argument, he appears to treat the act as 
applying only to spaces where the soil belonged to the 
State — yet I apprehend he means, that the statute would 
apply to the case of a strip, part of the land of the Corpo- 



(a) Appendix, Note 44. 



EIGHT TO FOUR HUNDRED FEET. 

ration, as much as it was the land of the State, where 
water-lot owners claimed. 

The decision in Furman's case proceeds chiefly upon the 
ground, that the statute applies only to cases in which the 
whole four hundred feet had been granted away, and the 
street as laid out was a certain distance from the outer 
end of the grant, leaving a strip belonging to the State, 
to be filled in. 

The first proposition of the court, that the plaintiff (and 
of course others similarly situated,) was not the owner 
nearest the street, if the intervening space was within the 
four hundred feet, because that space belonged to the Cor- 
poration, is open to the difficulty that the intermediate 
spaces were almost entirely the property of the Corpora- 
tion, and were, upon every reasonable construction, con- 
templated by the Corporation and Legislature; and then 
the remark of Judge Talmadge, that it was preposterous to 
suppose that the Corporation asked for power to compel 
themselves to fill up the space, will apply with force. 

But a legal objection to the leading view of the Superior 
Court and of Judge Talmadge, has occurred to me, which 
after much reflection I am unable to overcome. How can 
an act be constitutional which compels the owner of a pre- 
viously acquired piece of land, to fill up and improve the 
ground of another, though it is given to him as a compen- 
sation ? It is in truth compelling him to become a pur- 
chaser, at a price too, not regulated by his own choice, but 
fixed by the current cost of the work, if he does it himself, 
or by what the Corporation shall pay, if he refuse or ne- 
glect it. It is true that the Court of Appeals, following 
the masterly argument of Mr. J. C. Spencer, has settled 
the principle, that an owner may be assessed for a special 
benefit accruing to his property by reason of a public im- 
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provement, in addition to his share of any tax for it, which 
the public is to bear. But in these cases the owner ac- 
quired his property under and subject to this existing law, 
,and it is carried into effect by an estimate of the amount 
made by a constitutional tribunal, a Board of Commis- 
sioners. It is also true that there are traces in colonial 
legislation and ancient ordinances of the Corporation, of 
the principle of making each owner construct or repair a 
highway or street opposite to, and co-extensive with, his 
own line of property bounded on it. Here again is a di- 
rect burthen imposed by law, and attendant upon the ac- 
quisition of the property. Such cases are far from estab- 
lishing this principle of a compulsory purchase, growing- 
out of a statute, passed after a party's acquisition. W 

And if there is any force in these views, they are as fully 
applicable to the case of land owned by the State as to 
land owned by the Corporation. The Superior Court 
press the argument with irresistible force as against the 
Corporation, and in connection with land belonging to it. 
They fail to apply it, as it clearly must be, with the same 
cogency, to land of the State. That the Corporation, for 
the attainment of its own purposes, may, as the agent of 
the State, compel the purchase of land of the State, is the 
same thing as to authorize it to enforce a purchase of its 
own property. The argument is as forcible in the one case 
as in the other. 

It appears also to be a necessary conclusion, that where 
the Corporation has no power to compel the filling up of 
an intermediate space, the nearest owner can have no right 
to such space; and that the converse of the proposition is 
equally true. 

Test the statute in its application to anterior grants by 
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the oases along the North river, near Marketfield street. 
The grantees took two hundred feet from low water mark, 
with an obligation to make two streets, one (Third street) 
on the extremity of their grant. By the ordinance of 
1796, the new exterior street, (West street,) was laid out 
witli its inner line, forty-six feet beyond the western line 
of Third street; and this space therefore, belonging to the 
Corporation, would be the space to be filled. 

Supposing the right to be indisputable, of building a 
street at the expense of the owners, in proportion to their 
front upon it, I cannot discern a sound principle upon 
which the owner can be obliged to take property and make 
a new front, and build a street further into the river at an 
additional cost. If, in the example given, the space had. 
belonged to the State, the objection is precisely the same. 
The State could authorize the Corporation to do in this 
respect what it could do itself ; and nothing more. 

It must be concluded, I think, that these provisions of 
the statute would be void and unconstitutional, if sought 
to bo applied to grants made prior to its passage; and it 
is a sound presumption that it was not intended to apply 
to such, unless the enactment admits of no other construc- 
tion. 

To what then can it apply ? The answer, I think is 
plain. 

The memorial speaks of the streets being laid out at and 
on the extremity of grants theretofore made, or thereafter 
to be made; and the statute refers to an exterior street to 
be agreed upon. 

The prior grants, as has been seen, had in some cases the 
exterior street on their extremity; that is, within the line 
of the grant, though reaching its outer end; in other cases 
at and on such extremity, being partly within, and partly 
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beyond it; in other cases exactly at the extremity, the 
street commencing where the grant ended; and in other 
cases at such extremity in a larger and less accurate sense, 
viz: with some space beyond the grant before the street 
commenced. 

The Corporation anticipated a similar, though not so 
extensive a diversity in future grants. Ordinarily they 
would make the grant correspond with the street; but two 
cases might arise — one, of a grant by definite limits in 
feet, which from accident or mistake did not come up to 
the outward street; another of a change in the line of the 
street after a grant subsequent to 1798. Yet in all such 
cases it was essential that there should be a covenant to 
.make South or West street; or at least the grant should 
plainly refer to one of those streets as the exterior street 
to be made, and profess to extend to it. Then, if from the 
causes adverted to, there was an intervening space be- 
tween a water lot so granted after 1798, and such street, 
the proprietor would be bound to fill it up, because the 
statute entered into and made part of his agreement. 

And as to all antecedent grants, the statute was of great 
importance. The memorialists express a doubt whether 
they can compel any of the proprietors " of the lots front- 
ing thereon, (that is, on the streets to be made,) to. make 
such streets in any reasonable time to be fixed." 

The difficulty was, that there was no coercive power 
adequate to the necessity of the case, that is, to make the 
street. The covenants in the former grant were the sub- 
ject of an action; but this did not build the street. The 
petitioners then asked for remedies, (and the statute con- 
ferred them,) by which the object was to be effectually and 
summarily obtained. 

Thus then in the case of grants made before 1798, of 
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lots fronting on the street to be made, the petition and the 
statute were only for additional remedial powers. Where 
the lots did not front the street, but the owners accepted 
the ground, which the Corporation state they were willing 
and had determined to grant to the adjoining owners/"* 
these remedial provisions of the act would apply. 

The declaration of the Corporation in the grants to 
Moore and Murray, referred to in the note, and made in 
1796, is important in explaining the object of the Corpora- 
tion and intent of the Legislature. They recite the laying- 
out of South street, by which the street of fifty feet had 
become unnecessary, and that they had agreed with the 
proprietors, along the line, to extend their lo ts. They then 
gave Moore the forty feet in fee, and twenty-six feet more. 

Where such additional ground was not accepted, the 
statute did not apply. The Corporation could not compel 
the proprietors to fill up the intermediate spa.ce, nor to 
make the outward street under the covenants; and of 
course the owner eould have no correlative right to the 
soil upon filling up such space. 

The Corporation, we should notice, never asked for a 
power to coerce the filling up of these spaces. They asked 
for a clear and stringent authority to enable them, as well 
against the owners under prior, as those under future 
grants, to accomplish the work which such owners were or 
should bo legally obliged to perform. 

It may be said that the Common Council have asserted 
the right of compelling proprietors, under former grants, 
to fill an intermediate space belonging to themselves; and 
it may be, that there are instances of ordinances involving 
this assumption. I have not however found such a case in 

(a) See the cases of grants to Moore and Murray, in 1796, as stated in 
Note 44. 

13 
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my examination. Generally speaking, the offer would be 
so readily accepted as to prevent any question arising. 
For example, on the 11th of February, 1835, the Corpora- 
tion ordered the owners of lots between Pike and Rutgers 
street, to make South street; and the owners adjacent and 
opposite to fill up the intervening spaces. The grants to 
Eve Provost, Rutgers and others, of 1772, covered this 
line of property, and here there was no such space at all ; 
South street occupying the forty feet covenanted in the 
old grants to be appropriated for an outward street, with 
thirty feet added. 

Yet it is not improbable that in some cases the Corpo- 
ration may have applied the statute to grants made prior 
to 1798. A few such instances would scarcely be sufficient 
to prove even a claim, much less be decisive of an interpre- 
tation. The form proper in the case of subsequent grants 
might have been used without adverting to any difference, 
and usually would be readily complied with. 

But I have never met with an instance of the unequivo- 
cal assertion of the right to require the filling in from 
parties holding under grants prior to 1798. On the con- 
trary, the general course of the Corporation has been, to 
make grants of the strip thus formed to the adjacent own- 
ers, on their application for a price to be paid. This has 
not been done oa the basis of a right as riparian owners 
to such strip, but upon principles ably set forth in a report 
by the late Edward Taylor and the present Judge Ingra- 
hain, made to the Board of Aldermen in 1888. <"> 

The report shows that the Corporation claimed the ab 
solute right to use and disposeof the property as it thought 
proper, and that offers to the adjoining owners of water 
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lots were made on the grounds of propriety and justice, 
without recognizing in them even a pre-emptive right. 

And the action of the Corporation in 1845, in relation 
to the strip between "Walnut and Corlaers street, is in ex- 
act conformity with the principle and view of the statute 
now taken. 

The ordinance of the 20th of October, 1845, directed 
that the proprietors of the several grants of lands, under 
water, in the East river, fronting on South street, between 
Walnut street and Corlaers street, should build in front of 
their respective grants, a wharf or street, of the width of 
seventy feet, called South street; and also that the said 
proprietors respectively should fill in with good and whole- 
some earth, or other solid materials, within the lines of their 
respective grants, the space lying between the said streets 
or wharves so to be built, and the re-planned or regulated 
lots along the shore of the East river." 

The grants along this line were all after 1798. 

The memorial of the Corporation and the act of the Leg- 
islature may be thus analysed. 

The Corporation represent, that upon laying out a new 
exterior street, a space was, in some instances, left between 
the limit of their prior grants and the inner line of such 
street. That in such cases they were willing to give the 
soil for the street — and ask that if they should agree with 
prior grantees to give them the strip, that the remedies 
which the State might confer should apply. The cotem- 
poraneous acts warrant this construction. ("> 

Next, that in future grants bounded by South and West 
street, or with covenants to make such street, there might, 
from mistake or a deviation from the then adopted line, be 



(a) See grants to Moore and Murray, 1796, Note 44. 
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such a space; and that the remedies should be given in 
this case also. 

But where the owner under a prior grant, would not ac- 
cept the land upon condition of filling it up, there the 
case remained subject to the rules of law arising from 
the covenants in the lease or grant, and from general 
principles. 

Thus interpreted, the statute becomes merely a proffer 
to the nearest owner of an opportunity to make the acqui- 
sition. If the space is the property of the Corporation, 
that body and the owner must mutually agree to it. If 
the space should be the property of the State, the statute 
is the agreement on the part of the State; but it requires 
the assent of the owner before the act can bind him. Thus, 
if the owner avails himself of the offer, he acquires the 
title to the land of the State by filling up the space and 
making the street, and the Corporation cannot defeat this 
right. They only prescribe the time when the work must 
be done. If the proprietor neglect or refuse to take the 
space, then the statute enables the Corporation to fill it up, 
and gives a lien upon it for the expense; and then the act 
of 1798 and 1801 permitted this lien to be enforced as if 
it were a mortgage, no doubt by foreclosure and sale; and 
the act of 1820 gave the ordinary remedy by advertisement 
.and sale; so that in any event the improvement would be 
made. But then we are to reject, as illegal and invalid, 
all the personal remedies given for the collection of the 
money. 

Thus far as to the land of the State. And as to the 
, spaces which were the land of the Corporation, the statute 
is substantially this: that if the Corporation think proper 
to grant such space, and the nearest owner to accept it, 
then he becomes bound to fill it up and make the street, 
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and becomes liable to the provisions of the act — the con- 
sideration being the acquisition of the ground. 

Still, in every case, it is a matter of compact. If the 
Corporation do not choose to make the offer, they may fill 
up their own property as they think fit. If the nearest 
owner do not choose to take the space, he cannot be com- 
pelled to do so. And what the Corporation cannot en- 
force against an owner, the owner cannot demand of the 
Corporation. 

So far then as the land of the State is concerned, the 
statute is based upon the pre-emptive principle, giving to 
the adjacent owner the first privilege of acquisition. So 
far as the land of the Corporation is affected, the statute 
is an authority that in case that body offer the pre-emptive 
privilege, and it is accepted, the act shall apply, and they 
may order the completion of the work in their discretion. 

And to this view the strong argument of the court in 
Furman's case as to the incredibility of the supposition 
that the Legislature meant utterly to give the right of the 
property in the four hundred feet, is strictly applicable. 

It is obvious that upon the principles now submitted, 
the case of Furman against the Corporation could not ad- 
mit of a doubt. The grant of 1804 did not extend to, 
bound upon, nor in the least degree refer to South street. 
It was simply a grant bounded on Front street, when 
South street had been laid down in the ordinance far be- 
yond; and the intermediate space was the absolute prop- 
erty of the Corporation unaffected by any covenant with 
Furman. It would be almost absurd to say that he could 
be compelled to fill this space, or therefore could have a 
right to demand it. Unless the doctrine of riparian own- 
ership gave him the property, he could have no title. A 
claim on that ground, it is presumed, is wholly untenable in 
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our state. The decisions in the Court of Errors, in the 
Court of Appeals, and the judgment of the Superior Court 
have entirely overthrown it. 

23 

it legal ^ ne subject of the dominion over, and the right of prop- 
t'h<f er ert y ' n l anc ' un der water, along the shores of the sea, and 
**• the banks of navigable streams, is one of the highest im- 
portance. The rights of the Crown — the rights of Parlia- 
ment — the rights of State Legislature, and the control of 
the United States — the privileges of adjacent owners, and 
those of the public at large, are involved. In practical 
operation, the questions arise in connection with right of 
fishing, of navigation, of docking, bathing, and of the pre- 
emptive right, as well as in some other particular modes. 
It is proposed to examine the position of the law with us; 
first, by seeking to point out what was the common law; 
next, what is the law in our own State; and lastly, as both 
illustrative and useful learning, the law in the sister 
states. 

The king, by the settled doctrine of the common law, 
was the source of title to all the lands of the kingdom. 
The original proprietorship was considered to have been 
in him, and the right of every subject to have been derived 
from him.C") 

This theory of ownership comprehended all the bed of 
the narrow seas, all the shores of the seas or navigable 
rivers, and of consequence all the soil, which by natural or 
artificial means, was reclaimed. 

Navigable rivers or waters were those subject to the 
flux or reflux of the tide, and the space between high and 
low water mark was as much part of the royal domain, as 
any portion of the bed of the stream. O 

Necessarily attendant upon this right of property, was 

(a) Appendix, Note 47. (4) Appendix, Note 48. 
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the right of transfer; and such right was exercised in gen- 
eral by an absolute transfer of soil — by a license to erect 
(Socks or other improvements for the benefit of trade — and 
by granting an exclusive right of fishing in particular 
places. (") 

The patents and grants of royal governors were in the 
colonies as effectual to convey a title to all that the crown 
could grant, as if executed by the king himself, and were 
governed and construed by the same rules. 

It has however been strenuously insisted, that the right 
of alienation by the king, was restricted by Magna Carta 
and other statutes; and not only so as to prevent the king 
from making a grant of a fishery in severalty, but from 
making any absolute transfer of the soil under water. W 

Whatever may be the law elsewhere, or the strength of 
the reasoning sustaining this view, it must be regarded as 
the law of New York, that no such restraints were im- 
posed by Magna Carta, or otherwise, upon the kingly 
power. W 

That the right of fishery, in severalty, might have been 
granted by the Crown, and of course may be by the State, 
is definitely settled in the State of New York. But with- 
out such express grant, a riparian owner has no other or 
greater right than other citizens to fish in such waters. M 
Nor is there any exclusive right of bathing vested in the 
owners of the adjacent shore. W> 

xlgain, if the right of the Crown to make an absolute 
grant of land under water, were as doubtful as (in the 
State of Now York at least,) it is clear, yet the right of 
Parliament and of the State to do so, is almost undisputed, 
and is certainly the law.W 

(a) Appendix, Note 48. (b) Note 49. (c) Note 60. (d) Note 50. 
(e) Appendix, Note 50. (/) Note 61, (g) Note 52. 
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Now the argument lias been before repeatedly urged, 
that the colonial act of of 1732 was a confirmatory or new 
charter, adopting by reference every grant of the former 
charters. If that argument is as unanswerable as it appears 
to the author to be, then the Corporation hold their right 
to the soil between high and low water, and to the four 
hundred feet, under a grant equivalent to an act of Par- 
liament. (See ante ch. I. subd. 22.) 

And I apprehend that in the State of New York, the ri- 
parian owners have no right, without special grant or 
license, to dock out or use the soil under water, even from 
high to low water; nor even a right of pre-emption, unless 
specially granted. ("> 

Yet the title and right which was in the king, or his 
grantee, was not wholly unrestricted ; and that which now 
exists in the State is not so. It was subservient to a fun- 
damental rule, that the Crown could not use the land un- 
der water, nor of course confer such power upon another, 
so as to interfere injuriously with the navigation of the 
waters. W 

What will amount to a serious detriment to naviga- 
tion, is to be tested generally by an indictment of the 
erection as a nuisance. The authorites in the note will 
show in what manner this question has been treated by 
the courts. W 

But besides the redress afforded by an indictment for a 
nuisance in a navigable stream, .a private remedy by an 
abatement may also be resorted to. The general rule is, 
that an abatement will be lawful whereever an indictment 
will lie.W) 

There is also a series of authorities to show, that an 
injunction will be granted under special circumstances 



(a) Appendix, Note 58. {b) Note 54. (c) Note 54. (d) Note 55. 
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particularly pending the criminal proceedings. The party 
must establish that he will sustain some peculiar individ- 
ual damage, distinct from that which will fall upon the 
public at large/") 

The general law has also been applied in the action 
brought against the defendants, for negligently running 
their vessel against a building belonging to the plaintiffs. 
The chief defence was, that the building was below low 
water mark, and an obstruction to the navigation. This 
fact was proven, and the defence declared a legal one/ 6 ) 

I have added in a note a summary of the decisions in 
various States upon this important subject/ ) 

It is in this mode that the right must be exercised by 
the king in Great Britain in subordination to public rights; 
not that he cannot make a valid transfer and title to the 
property, but only that he cannot do so when the grant 
would break up navigation, or seriously injure it. 

And so in our own country the public have a redress 24. 
where a legislative authority is transcended in a grant, i"™^' 
There might be a serious question whether" any State tri- gres ' 
bunal could interfere with an obstruction in a navigable 
river distinctly authorized by a statute, if nothing but 
State power bore upon the question. But even upon State 
legislative power there is one effectual restriction, arising 
out of the constitution and laws of the United States. 

The great case of Gibbons vs. Ogden, (9 Wheaton,) set- 
tled the principle, that an exclusive right to navigate the 
waters of a State, granted by its Legislature, was void, be- 
cause it obstructed the trade and navigation of the citizens 
of the United States, as carried on under the constitution 
and laws of Congress. 



(a) Appendix, Note 56. (6) Gasey vs. Ellis, 1 Cushing's Mass. Rep. 306. 
(c) Note 57. 
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There is a valuable opinion upon this subject in a mes- 
sage of Governor Toucey, of Connecticut, vetoing an act 
of the Legislature of that State, establishing a bridge over 
the Connecticut river. The Legislature had chartered a 
company for the construction of a railroad from New Ha- 
ven to the eastern line of the State, giving them power to 
erect a bridge over the river at Middletown. The city of 
Hartford was a port of delivery, established by act of 
Congress. It was at the head of sloop navigation. The 
tides of the ocean ebb and flow there, and from thence to 
the mouth of the river, its waters are navigable by vessels 
engaged in the foreign and coasting trade. 

By an act of Congress of 1799, Hartford and other places 
above the proposed bridge, were established as ports of de- 
livery; and the registered vessels of the United States, 
(with an exception,) and all coasting vessels duly licensed, 
were authorized to proceed thereto, and unlade their 
cargoes. 

Governor Toucey states the question to be, whether the 
Legislature of Connecticut could grant to a corporation 
the power to interrupt the navigation, by vessels of the 
United States, between a port of delivery and the sea. 

He proceeds — " It will be admitted on all sides, that an 
act of the State, prohibiting vessels sailing under a coast- 
ing license from proceeding to a port of entry or delivery, 
established by act of Congress, would be in conflict with 
the laws of the United States, and would be utterly void 
for want of power in the State to pass it. If such an act 
should prohibit the passage of such vessels, not totally, but 
partially, as for example for half a day, it would be equally 
void, &c. It is not the extent, but the fact of the conflict, 
which avoids the legislation of the State." 

" If the law of the State conflict but little, and therefore 
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be not void, that little might be repeated, until the action 
of Congress was entirely subverted. If one bridge but 
partially obstructs the navigation, and may therefore be 
permitted, then a second and a third bridge may be con- 
structed; and by the same process of reasoning, the whole 
river may be encumbered with bridges from the port of 
Hartford to its mouth, till the navigation is broken up 
and rendered impracticable." 

" The question therefore presented to the General As- 
sembly upon this charter, must be — will this bridge, with 
its numerous piers in the bed of the river, be an obstruc- 
tion to this navigation? One would suppose that the 
question would be readily answered by any person having , 
a general knowledge of the character and commerce of the 
Connecticut river." 

" It is hardly possible to suppose that this bridge, with 
its piers in the bed of the river, and its train of cars pass- 
ing perhaps hourly upon it, and passing still more fre- 
quently as time advances and business increases, should 
not be such an obstruction." 

The Legislature disregarded the message and passed the 
bill. It was however subsequently repealed. 

The case of The State of Pennsylvania vs. The Wheeling 
Bridge Company, (9 Howard, 649,) bears upon the subject. 
An injunction had been moved for on behalf of the State, 
at the instance of her Attorney General, stating that the 
Ohio river being one of the navigable waters, leading into 
the Mississippi, is, and hath been for a long time, an an- 
cient, navigable and public river, and common highway, 
free to be navigated by the citizens of the State of Penn- 
sylvania, as well as by all other citizens of the United 
States. The bill set forth the nature of the erection, the 
statute of Virginia under which it was constructed, with 
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the provision that if it proved an obstruction, it might be 
abated as a nuisance. The prayer included a prayer for 
an injunction. 

Justice Grier, in the Circuit Court, refused the injunc- 
tion, without prejudice. 

1st. Because the question of the plaintiff's right to pros- 
ecute was new, and involved the jurisdiction of the Court. 
If the State of Pennsylvania was not entitled to prosecute, 
the Supreme Court could have no original jurisdiction. 

2d. The injury threatened was not imminent and cer- 
tain, but contingent; and on the 1st of December ensuing, 
the court could be moved to grant an injunction. 

The order directed that the papers be filed with the 
clerk of the Supremo Court. 

In December term of 1849, an order was entered — that 
on the motion for an injunction in this cause to remove the 
obstruction of the navigation of the Ohio river, as charged 
in the original, amended and supplemental bill of the com- 
plainants, it be referred to Chancellor Walworth to take 
further proofs. 

Two questions were to be inquired into: 

1st. Whether or not the bridge mentioned in the plead- 
ings is or is not an obstruction of the free navigation of 
the Biver Ohio, at the place and by vessels propelled by 
steam or sails, engaged, or which may be engaged, in the 
commerce or navigation of said river. 

2d. If an obstruction as aforesaid shall be made to ap- 
pear, what change or alteration in the existing condition 
of the said bridge, if any, can be made consistent with the 
continuance of the same across the river, that will remove 
the obstruction to the free navigation of the vessels afore- 
said, engaged in the commerce and navigation of the said 
river as aforesaid. 
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The referee reported that the Wheeling Suspension 
Bridge referred to in the pleadings, "was an obstruction to 
the free navigation of the river at the place where it was 
erected, &c, following the order. And he also concluded 
that it was practicable to alter the construction of such 
bridge in the manner pointed out by him, so that it would 
cease to be such an obstruction. 

In January term, 1852, the court decided that the bridge 
was a nuisance; that to abate it required its entire remo- 
val, or an elevation to the height of one hundred and 
eleven feet above high water mark. The sufficiency of a 
draw and other measures to remedy the evil, and prevent 
the abatement, were suggested; and the court sent the ex- 
amination of the matter to an engineer, to report upon be- 
fore the decree of abatement should go into effect. 

In May, 18S2, the report came in, and the judgment was, 
that a draw of the width of two hundred feet was necessary 
to prevent the bridge being a nuisance. 

The cause has not yet been finally disposed of. 

Without presuming to state as rules, propositions which 
have not received judicial sanction, we are safe in assum- 
ing that the right of the people of the other states under 
the constitution and laws of the United States, are co-ex- 
tensive, and no more, with the rights of the people of this 
State under their own system. 

The power then is in the State Legislature to make and 
sanction grants which operate as an abridgment of the ex- 
tent of the common right of navigation. Prima facia, it 
is to be presumed, that the grant thus made, is not an un- 
warrantable encroachment upon such public rights, but a 
proper exercise of authority for the very purpose of aiding 
and improving trade and navigation. The tribunals of the 
United States, on behalf of other States, or citizens of 
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other States, can interpose whenever this authority is un- 
duly exercised. Our own tribunals may do so on behalf 
of our own citizens, or of those of other States; and the 
question of nuisance is to be determined upon the same 
principles, and all the remedies open to the one class are 
allowed to the other. 

There is one consideration of no little importance to be 
borne in mind upon this subject. If Congress has not ex- 
ercised its power of regulating commerce in a particular 
place, the action of the State Legislature is valid, as far 
as the powers of Congress are concerned. Thus in Wilson 
to. The White Creek Marsh Company, (2 Peters Reports,) 
it was held, " that a navigable creek or arm of the sea 
might be entirely closed by a dam under Legislative au- 
thority, Congress not having exercised its power in rela- 
tion to it. It would seem a sound conclusion that Congress 
must act upon navigable waters of the State, in the situa- 
tion in which it finds them. It could not therefore establish 
a port of delivery in waters once navigable, but then closed 
up, nor compel the demolition of the obstruction erected. 

The case of Pollard's Lessees, (3 Howard's S. C, Rep., 
212,) established, " that the title to the soil under naviga- 
ble rivers, vested in the several States and not in the Uni- 
ted States. 

The new States had the same right and sovereignty as 
the old, and Congress have therefore no power to grant 
land in Alabama which was below high water mark when 
Alabama was admitted into the Union. 

A very important case connected with this subject, was 
determined by Judge Woodbury, (2 Woodbury & Minot's 
Rep., 401.) The United States to. The New Bedford 
Bridge. See also Warting to. Clark, (5 Howard U. S. R. 
441, and Williams to. Beardesly, 2 Carter's Ind. Rep. 591. 
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SECTION VI. 

INTEREST AND ESTATE IN WHARVES, PIERS, SLIPS, &C. 

The earliest record connected with wharves and piers in i- 
the city, which I have been able to trace, is one dated in cal HOli- 
1654, when Daniel Litchoe, tavern keeper, was authorized MS ' 
to build a dock on the strand. 

There is a sketch of New York upon Colton's map of 
1837, dated in 1654. I have examined the original in the 
State Library, at Albany. It is on the margin of a map 
of the province, called Totius JYeo-Belgii Nova Tabula 
Amsterdolami, 1654. One copy is colored. There is on it 
the plain trace of a wharf or pier, about the foot of White- 
hall street, at the extreme southerly point of the shore. 

On the map of 1695, there is laid down a dock at the 
foot of Whitehall street, and to the east of it; which un- 
doubtedly was the old dock frequently mentioned in an- 
cient proceedings of the Common Council. There is a 
pier running into this dock, marked on the map as the 
bridge. It occupies about the present site of Moore street, 
and may be assumed to be the " bridge into the dock," 
spoken of in Dongan's charter. 

So on the maps of 1728, of 1746 and 1755, we find the 
bridge similarly laid down; and we find the northern end 
of the dock corresponding with about the present line of 
Water street. 

There was a grant from Governor Nichols, made on the 
4th of April, 1671, to Nicholas Davycs, which recited, that 
the latter was possessed of two lots of ground in the 
Smyth's valley, without the water porte of the city, lying 
between Abraham Ver Plank's and Lambert Clamp's; and 
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that he had applied for liberty to erect a wharf by the 
water side, as near the low water as should be most conve- 
nient. The grant was of free leave and liberty to erect 
and build a convenient wharf at the water side, of what 
breadth he shall think best, within the space of the front of 
his two lots — always provided that 'the erecting the said 
wharf shall in no way stop up or be prejudicial to the high- 
way, which is to remain of good breadth and convenient 
for carts and passengers. Book in office of Secretary of 
State, marked Court of Assize I., p. 328. 

The Smith's valley appears to have been from the foot of 
William street, Old slip, to about Beekman street. By an 
ordinance of 1694, made on the nomination of the Gov- 
ernor, the street running from Burgher's path to the farther 
end of the Smith's Fly, by Alderman Beekman's, was to 
be called Queen street. 

On the map of 1695, the present Pine street is called 
King street. In 1695 Cedar street was Smith's street. 

And on the map of 1695, wo find a dock, (No. 125,) 
marked as the New Dock, and beginning at a point oppo- 
site the foot of Wall street, (the Water Porte.) 

This was doubtless built under the grant of 1671. There 
was an ordinance passed in 1660, which recited that the 
Burgomasters had received permission from the Director- 
General to take a certain sum from shippers and owners 
for the erection of a pier for the accommodation of the in- 
habitants, &c. 

On the 6th of September, 1686, an ordinance was passed 
to survey all the vacant land within the city, near and in 
the dock, and beginning from the Weigh House street to 
the City Hall. 

On the map of 1728, we find the Weigh House, (marked 
No. 24,) on the South side of Dock street, (Pearl) nearly 
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opposite the Custom House. The street was called at 
that place, Custom House street, in the grant of 1732.("> 
Weigh House street, as shown by the grants of 1732, was 
the present Moore street, and on the map of 1695, we see 
what is termed the bridge, (88) running into the old dock , 
just about the location of Moore street. 

The City Hall or Stadt House, stood as shown on the 
map of 1695, on the northerly side of Dock street, at the 
corner of what is now Coenties alley, opposite the head of 
Coenties slip; so that the line within the ordinance of Sep- 
tember, 1686, was from Moore street to Coenties slip. 

It then provided, that the said vacant land should be 
laid out in lots of eighty feet long into the dock, and 
twenty-four feet in width. 

Again, an ordinance was passed in August, 1687, that 
the ground from Conrad Ten Eyck's to Martin Clock's bo 
laid out in lots and sold. 

Sales were made accordingly, and reported by the 
Mayor. 

The space from Conrad Ten Eyck's (Coenties slip,) to 
Martin Clock's (Burgher's Path,) now Old slip, was divided 
into eleven lots, of twenty-four feet, front and rear, and 
ninety-five deep. 

In October, 1687, a grant was made to Conrad Ten 
Eychs, of one of these lots at the eastern corner of Coen- 
ties slip, describing it as ninety-five feet in depth, from the 
Dock street to the East river, the boundary on the south; 
and in 1697 a further grant was made of thirty-six feet, 
which has for its southern boundary, the wharf or street 
at low water. 

So in April, 1687, a grant was made to John West, of 
the lot on the corner of Old slip, describing it as all that 
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piece or parcel of land, abutting upon the East river; 
bounded on the east by the slip or passage that leads into 
the East river, known by the name of the Burgher's path; 
north by the street or highway; west by land of the Cor- 
poration, undisposed of; south by the river or road, being 
forty-eight feet front at rear, and in length from the said 
street as far as the low water mark, as the same is sur- 
veyed, &c. 

On the 12th day of September, 1088, it was ordered that 
the street to be made by the lots lately sold from Conrad 
Ten Eyck's to the Burgher's path, be called Dock Street 
wharf, now Water street. This was from Coenties slip to 
Old slip. 

2 - The subject may be examined under two heads. 

Division -.mi n • 

of subject 1st. The powers of the Corporation m establishing 
wharves, piers and slips. 

2d. The regulations of such wharves and piers. 

1st. It appears very clear, that under the charter of 
Dongan, the Corporation had no right to wharf out or 
build a pier below low water mark; nor under that of 
Montgomerie, more than four hundred feet beyond it; nor, 
I apprehend, can a case be found of their attempting to go 
beyond it, with one marked exception in 1795, afterward 
noticed. 

I have before observed that the Corporation appear to 
have considered, that they had full right to four hundred 
feet, provided they caused forty feet at the extremity of 
the four hundred feet to be filled up and wharfed, for the 
purposes of government. 

The charter of Dongan, (1686,) recites that the citizens 
1636. and inhabitants of the city, had erected and built (among 
other things) the bridge into the docks, the docks or 
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wharves, with their appurtenances. The grant is (§ 2) for 
the bridge in the dock, the wharves or docks, <fcc. 

We are to notice that the grant in this charter was to 
low water mark around the island: and the fourteenth sec- 
tion authorized the Corporation to fill up the said lands, 
and to make use of and build upon the same, in any manner 
or way as far into the river as low water mark. 

The 37th section of Montgomerie's charter grants all the 4. 
right, benefit and advantage of all wharves, docks, cranes of h i730. 
and slips, or small docks within the city, with the wharfage, 
cranage and dockage, and all rents, issues and profits aris- 
ing from the same, saving to all other persons their re- 
spective titles in and to the same. 

The grant of the four hundred feet, contained in the 38th 
section, gave also full authority at any time, to fill up, 
make, wharf and lay out, all and every part thereof. It 
has also this provision, that nothing therein should author- 
ize the Corporation to wharf out before any persons who 
had prior grants of keys or wharfs below low water mark, 
without their actual agreement or consent. 

Provided also, that of the wharves to be built or run out, 
there shall be left toward the East and North rivers, forty 
feet deep, as well for the greater convenience of trade, as 
to plant batteries thereon in case of necessity. 

The act for regulating the buildings, streets, lanes, 5. 
wharves, docks and alleys of the city of New York, passed October 
1st of October, 1691, recited, that the city of New York, 1681 - 
the metropolis of this province, was chiefly erected by the 
inhabitants thereof, for the propagation and encourage- 
ment of trade and commerce, and the good, benefit and 
welfare of their majestie's subjects within this province, 
and forasmuch as it is very necessary for traffic and com- 
merce that the buildings, streets, lanes, docks, wharves and 
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alleys of the city, be conveniently regulated with uni- 
formity, for tho accommodation of inhabitants, shipping, 
trade and commerce. 

The act then provided, in the first section, for the ap- 
pointment of surveyors or supervisors of the buildings, 
streets, wharves and docks of the city; to see that the same 
be regulated with uniformity, according to such rules and 
orders for laying out streets, lanes, wharves and docks as 
should be established by the Common Council, who were 
authorized to make such rules and ordinances for the bet- 
ter regulation, uniformity and gracefulness of such new 
buildings as shall be erected for the inhabitants; and also, 
for such streets, lanes, wharves and docks as shall be found 
convenient for the good of the inhabitants. 

By the second section, the Common Council was em- 
powered to obstruct (remove) any building which might 
narrow any street — they might continue the street called 
Broad street according to its present dimensions; "and 
if in the doing thereof, or in the laying out for the 
future any streets, lanes, docks, wharves, alleys, &c, they 
take any person's grounds, the Mayor, 4c, shall issue a 
warrant to the sheriff, to impannel a jury to assess the dam 
ages and recompense to be awarded to the owner, and 
others interested. The verdict, with a judgment of the 
court, and payment, or tender and refusal, shall be binding 
upon the parties, and shall authorize the Mayor, Aldermen. 
&c, to cause the ground to be taken for the purposes afore- 
said." 

This act gave authority to the Common Council to lay 
out and establish wharves and docks within the limits of 
the city, and to take the necessary land under water when- 
ever it was required, and which belonged to others. 

The charter of 1G83 had given ample power to the Cor- 
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poration in the 14th section, to make wharves or docks 
down to low water, where the land was their own; that is, 
where it had not been before granted. But this statute of 
1691 enabled the Corporation to build such wharves by- 
taking the land under water, which had been granted pre- 
viously. 

The system pursued by the Corporation from 1686 to 
1730, was generally to make a grant of the soil, and a cov- 
enant to make a wharf on the end, and sometimes at the 
end of the line of the grant. 

A number of these grants will be found stated or referred 
to in the note.W 

And after 1730 to 1798, there was no grant made, extend- 
ing beyond the four hundred feet, with the two exceptions 
stated in the note, and with the further exception that 
sometimes the grant covered four hundred and forty feet, 
the forty feet to be built as a street or wharf. Nor within 
that period, can there be found the case of a pier stretching 
beyond the four hundred feet. I have before adverted to 
the Albany pier, which ran the furthest into the river, and 
was constructed in 1750; and this, according to both Hill's 
and Rutzen's map, did not reach up to the line of the four 
hundred feet. 

The charter of Montgomerie cannot, I think, be con- 
strued as giving a right to wharf out or build piers beyond 
the four hundred feet. 

There is however an opinion of Judge Troup, given to 
the Corporation in February, 1805, which at first sight ap- 
pears to lead to a different conclusion. He adverts to a 
former opinion, given on the 19th of May preceding, in 
which he had said, that the Corporation of the city had a 
right of jurisdiction at least, as far as low water mark, 
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over the land covered with water, and opposite to and ad- 
joining Powles Hook. 

Wharves having been erected within those limits, with- 
out permission of the Corporation, his opinion was asked 
as to the best mode of vindicating the rights of the city, 
and especially if it was necessary to obtain a grant of the 
soil for that purpose. He observes that the remedies open, 
were, 1st. A special action on the case. 2d. An informa- 
tion for intrusion. 

As to the first remedy, ho says that the terms of. the 
charter appear to vest the Corporation with the exclusive 
privilege of determining when, where and in what manner 
wharves shall be erected within its jurisdictional limits. 
That this privilege was interesting to the commerce of the 
city, to protect which, is among the principal objects of the 
charter. 

After showing the insufficiency of the remedy by an ac- 
tion on the case, he recommends an application to the At- 
torney General to proceed by information. 

It may however be noticed, that in order to justify the 
Corporation of New York in interfering with the attempt 
of others to erect wharves or piers, it is only necessary to 
hold, that they are conservators of the rivers by force of 
their jurisdictional power. As such they might well have 
the right to prevent others from building such works, al- 
though they could not erect them themselves, except with- 
in the limits of their actual right of soil.< a > 
n. " The next statute of importance was that of April 1G, 
1787 ; the act " for regulating the buildings, wharves and 
slips in the city of New York." 

The first section of this act varied but little from that 
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of the act of 1691, before stated. The second and third 
sections were also the same, with some necessary changes 
caused by the Revolution. 

The sixth and seventh sections were new. They do not 
relate however, to wharves or piers. The first, second 
and third sections are set forth in the note No. 57, which 
shows also their successive re-enactment in the law of 1801, 
and in that of 1813. 

In this historical account of the legislation upon this 7. 
subject, we now arrive at the important statute of 1798; rres° f 
before considering which, a brief reference to the preceding 
action of the Corporation will be useful. 

The line of South street and of West street, as laid down 
in the ordinances of 1795-96, was in several cases, entirely 
upon the land of the State. The space thus taken was 
called a street or wharf, as the outer part was to serve for 
the unlading of vessels. In other cases, the street was 
partly upon land of the State, and partly upon that of the 
Corporation; and in others, especially upon the North 
river, it was wholly upon the land of the latter. 

And after the adoption of the line of South street, and 
on the 4th of May, 1795, an ordinance was passed, that the 
proprietors of water lots, between Whitehall and Coenties 
slip, be allowed to make five piers, each one hundred feet, 
from the east (quere south) side of the seventy feet, or per- 
manent line, as agreed upon and laid down in a survey of 
the east side of the city. 

I have before observed that two grants of the Corpora- 
tion, viz : one to John Moore and one to John Murray, 
were made in 1795 and 1796, of a strip of ground beyond 
the limit of the four hundred feet; as also that a considera- 
ble part of South street was established beyond such limit. 
This was doue, either in anticipation of obtaining the 
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sanction of the Legislature, or it was subsequently discov- 
ered that such sanction was essential; and the statute of 
1798 was thereupon passed. The same observation ap- 
plies to this license of 1795 to build out piera. 1 believe 
there is no trace of a claim to build piers beyond the four 
hundred feet, except in this instance. 

This statute of 1798, was the first in which the Corpora- 
tion was empowered to erect piers, extending into the 
rivers beyond the four hundred feet. The piers under this 
act, being to run from the outer side of the exterior streets, 
ran generally, but by no means always, entirely upon the 
soil of the State. 

When the street was in whole or in part on the land of 
the State, the first section of the act of 1798 was a grant 
of the power to establish it, not a grant of the soil. 

So when the street was on the land of the Corporation, 
but the pier was in whole or in part, upon that of the 
State, the nature of the right was the same. 

The several sections of this act connected with the sub- 
ject of piers, slips and wharves, are transcribed in the ap- 
pendix, note No. 58. 

The 5th section empowered the Corporation to direct 
piers to be sunk and completed in front of the said exterior 
streets or wharves, at the expense of the proprietors of the 
opposite lots; and if they refused or neglected, the Corpo- 
ration might do the work itself and take the wharfage. 
The only other section connected with piers particularly, 
was the seventh, which provided, that no building of any 
kind or description, other than such piers or bridges, 
should at any time be erected on such streets or wharves, 
or between them respectively, and the river to which they 
shall respectively front or adjoin. 

The next statute was that of April 3d, 1801. The first 
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section Is, with some changes of language, identical with 8 - 

' ° & ° ' Act of 

the first section of the act of 1787. Ajimi 3, 

The fifth section of the act of 1798, was renewed, with 
slight verbal changes, in the seventh section of this act of 
1801. 

A new section was introduced into the act (the 8th,) au- 
thorizing the Common Council to grant to the owners of 
lots fronting the streets, (West and South,) a community 
of interest in the piers, to be sunk in front of such streets, 
■ within such limits as the Corporation should deem just.W 

The 7th section of the act of 1798, was renewed on the 
10th of this act of 1801. This prohibited the erection of 
any building on the streets or wharves, except such piers. 

By the first section of an act, passed April 2, 1803, (§ 267 
of 1813,) the Mayor, Aldermen and Commonalty, in Com- 
mon Council convened, were authorized (among other 
things) to make and pass such by-laws and ordinances as 
they shall from time to time deem necessary and proper, 
for filling up, altering and amending of all public slips in 
such city, at such times and in such manner as they shall 
think proper. 

And by the fourth section of the same act, it was pro- 
vided, that in all cases where the by-laws of the Corpora- 
tion should require any thing to be done in respect to the 
property of several persons, or in filling up, altering or 
amending any of the public slips, an estimate and assess- 
ment of the expense of the work should be made in the 
same manner as is by law directed, with respect to the 
paving or regulating the public streets; and where the 
same shall relate to the filling up, altering, regulating or 
amending the public slips, one third of the expense shall 
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be borne by the said Mayor, &c, and the residue by the 
persons in the vicinity who may bo benefited thereby. 

This act was originally to last for three years. By the 
statute of 1806, it was made permanent; and the above 
provision was finally re-enacted in the 269th section of the 
statute of 1813. 

The system of assessment directed in the act respecting 
the pavement, &c, of streets, was prescribed in the 11th 
section of the act of April 3, 1801, renewed in the 175th 
section of the act of 1813. It is the ordinary method of 
appointing assessors to make an equitable assessment 
among the owners or occupants of houses and lots intended 
to be benefited. 

The law remained in this situation until the act of April 
2, 1806. (o ) The first section of this statute empowered the 
Corporation, at their own expense, to cause piers to be 
sunk and completed in such places and manner as they 
should think proper, between the Whitehall slip and the 
east side of Exchange slip, so as to form a basin for the 
accommodation of sloops and other vessels. 

The next clause of the same section, authorized the Cor 
poration, at their own expense, to cause such and so many 
other public basins to be formed and completed in the said 
city, as they may deem necessary for the trade thereof; 
and to take to their own use the slippage or wharfage 
arising from the same, any law or custom to the contrary 
notwithstanding. " Provided that nothing therein con- 
tained should be construed to deprive any persons who 
may have made piers by direction of the Mayor, &c, in 
pursuance of an act entitled ' an act for regulating the 
buildings, wharves, streets and slips in the city of New 
York,' (act of 3d of April, 1801,) of any legal right which 
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they may thereby have acquired, or to interfere with any 
private property, or right, or privilege, held under grants 
of the said Mayor, Aldermen and Commonalty, or other- 
wise." 

The second section of this act was also new. It pro- 
vided, that in all cases where the said Mayor, Aldermen, 
&c, shall think it for the public good to enlarge any of the 
slips of the said city, they shall be at liberty, and have full 
power so to do; and upon paying one third of the expense 
of building the necessary piers and bridges, shall be enti- 
tled not only to the slippage of that side of the said piers, 
which shall bo adjacent to such slips respectively, but also 
to one half the wharfage to arise from the outermost end 
of said piers. By the third section, in case any of the per- 
sons, who according to the said abovementioned act, (the 
act of April 3, 1801, recited in the first section) shall have 
been directed to sink or complete piers and bridges in the 
said city, have neglected, or shall neglect to comply with 
such regulations, it shall be lawful for the said Mayor, Al- 
dermen, &c, to grant the right of making such piers and 
bridges, and the right of receiving the profits thereof to 
any person or persons, in fee or otherwise, upon such terms 
as they shall think proper. 

By the 5th section, a notice was directed to be given to 
the proprietors of lots, of the directions of the Corpora- 
tion for sinking and completing such piers and bridge*. 

This is copied verbatim, in note 58, and forms the sub- 
ject of future examination. 

All the clauses of these several statutes were re-enacted, 
with some few alterations in the law of 1813. The cor- 
respondence of the various sections will be seen in the note 
No. 58, where the sections, as now in force, are transcribed, 
and their first and successive enactments stated. 
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An act of April 16, 1830, (Soss. Laws, 24-2,) empowered 
the Common Council to designate and appropriate, by laws 
or ordinances, such of the public wharves, piers or slips of 
the city, as they might deem expedient, and such private 
wharves and piers in the said city as the owners thereof 
might apply to have so designated or appropriated, for the 
exclusive use of steamboats, or of any other class or de- 
scription of ships or vessels; and to restrain and prohibit 
any ship, steamboat or other vessel from coming into, or 
lying, mooring or anchoring at or within any wharf, pier 
or slip of the city, except such as may be so designated for 
their use respectively; and to impose such penalties as they 
may think reasonable for the violation of such ordinances. 

By another statute, passed April 20, 1835, (Sess. Laws, 
1835, p. 107,) the Corporation was authorized to order 
that the water near and adjoining any private wharf, pier, 
bulkhead, or land within the city of New York, be deep- 
ened by excavating or removing the earth, &c, therefrom.' 
The expense was to be estimated and assessed upon or 
among the owners of every wharf, pier, dock, or piece of 
land, water right or privilege, near or adjacent to which 
any such water may be so deepened, and which may in any 
manner be benefited thereby, in proportion to the advan- 
tages acquired thereby. 

The powers of, and the course of proceeding prescribed 
tft, the Corporation upon this subject, may be examined un- 
der the following heads : 

First. Of piers and slips, formed within the four hun- 
dred feet, or within the exterior streets of 1798. 

Second. Of piers run out from such exterior streets, and 
the slips formed thereby. 

Third. Of the extension of such piers, and enlargement 
of slips and basins arising from the same. 
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It is first to be noticed, that the provisions of the sta- 
tutes of 1798, 1801, 1803 and 1806, which at the date of 
their enactment, were only applicable to West and South 
streets as then ordered to be laid out, are applicable to all 
the exterior streets subsequently authorized. This is very 
clear as to the extension allowed in the act of 1807, as the 
law of 1813 comprised all such enactments; and the 220th 
section was adapted and varied to bear upon every subse- 
quent exterior street. Nor does there appear to be any 
reasonable doubt but that the same rule will apply to the 
extension granted in the act of 1826, as far as Spuyten 
Devil Creek on the North river, and Harlem river on the 
East. 

First. As to piers, wharves and slips, within the four 
hundred feet, or within the line of the exterior streets. 

The slips which were first made by the Corporation, 
were formed by the improvement and extension of the 
natural indentations of the shore. This was especially 
the case on the Bast river. Whitehall, Coenties slip, Old 
slip and others were thus formed. 

A bulkhead was first made at or about low water mark, 
and wharves were run from the ends of it into the rivers 
at various distances. The basins or slips thus formed were 
almost invariably made under covenants contained in the 
grants of water lots, made by the Corporation. 

A number of such cases will be found in note No. 44; but 
the successive proceedings in relation to Pike slip, formerly 
Charlotte slip, will usefully illustrate this part of the sub- 
ject. 

On the map of 1782 and that of 1791, we find Catharine 
slip, at the foot of Catharine street, the same name being 
retained to the present time; and then George street and 
Charlotte street, to the eastward. Catharine slip appears 
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to have run up to near Cherry street. Although neither 
George slip nor Charlotte slip are laid down on the maps 
of 1782 or 1791, they were contemplated and covenanted 
to be made, by grants dated in 1772. 

Thus in the grant of September, 1772, made to Hen- 
drick Rutgers, one of the parcels granted is described as 
lying between Catharine slip and George slip, with a cove- 
nant to make a firm wharf, pier or street of twenty-live 
feet in width, for the whole length of the lot, into the East 
river, viz : two hundred and five feet from the north side 
of Cherry street. 

But particularly another lot was granted between high 
and low water mark, between George slip and Charlotte 
slip, containing in length from high to low water, two hun- 
dred and five feet, and twenty-six feet front and rear; be- 
ing along the strand, and fronting the East river at low 
water mark, twenty-six feet; in the rear upon the ground 
of said Hendrick Rutgers, twenty-six feet; on the east, 
bounded by Charlotte slip, west by ground granted to Eve 
Provost. 

A similar grant was made to Rutgers of a lot on the 
easterly side of Charlotte street. 

The depth of two hundred and five feet extended from 
the northerly side of Cherry street to the southerly side 
of Water street. 

There was a covenant to build a wharf or street on the 
inward (northerly) side of the lots, described on Bancker's 
chart, which is referred to as Cherry street; also to build 
a wharf or street on the outward side, of forty-five feet. 
Also, to build a wharf, pier or street on the east side of 
the lot, granted for the whole length thereof, contiguous 
and adjoining said Charlotte slip. 

,By another grant, dated the same day, the Corporation 
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conveyed a water lot to Rutgers, on the west side of Char- 
lotte slip, running from the South side of Water street, two 
hundred feet into the river; and it contained covenants to 
build a wharf or street, of forty feet wide, on the outward 
part of the lot, next to the East river or harbor, and a wharf, 
pier or street on the east side of the lot, twenty-four feet 
wide, along the whole length thereof, contiguous and ad- 
joining to Charlotte slip. The grant embraced but two 
hundred feet from low water. 

I have not ascertained the exact time when Charlotte 
slip was made from Cherry to Water street, but it was not 
carried further until 1810. On Goarck's map of 1795, the 
slip runs to Cherry street. In the year 1810, an ordinance 
was adopted for building wharves on the northerly and 
southerly sides of the slips, being from Market to Pike 
slip. 

On the 18th of June, 1810, the Committee on Piers, 
Wharves and Slips, (S. Jones, Jr., chairman,) made a report 
referring to this ordinance, and reporting, that the propri- 
etors on the northerly side had complied with such ordi- 
nance, but not those on the southerly side; that the same 
could be finished at the expense of six thousand four hun- 
dred dollars, and that the opinion of the Eecorder and 
Attorney of the Board was, that the case fell within the 
fifth section of the act of April 3d, 1801, entitled " an act 
for regulating the buildings and wharves, Ac," whereby 
on neglect to fill up the intermediate ground mentioned in 
the act, the Corporation might cause the same to be done 
on the owner's behalf, and charge and recover the same by 
distress, &c. The report was adopted. 

It was not till the year 1836, that South street was made 
at this point; and the bulkhead which made it, of course 
ran across the slip, which by an ordinance was directed to 
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bo filled up. (See Document No. 50, Board of Aldermen.) 
The Corporation conducted this work of filling up under 
the 1st section of the act of April, 1803, and the 4th sec- 
tion of the same act. (Sections 267 and 269 of 1813.) 

The Corporation was charged with one third of the ex- 
pense, and assessors were appointed who assessed the res- 
idue upon various owners in the vicinity assumed to be 
benefited. 

This assessment led to great and protracted litigation; 
the parties assessed insisting that the act was in truth the 
laying out of a public street, to which the filling up the 
slip was subordinate. The case terminated with a decis- 
ion of the Supreme Court, in 1850. 

The Supreme Court held, that as the bulkhead which 
closed the slip was in front of a public street, (Pike street) 
upon filling up the space of the slip, it became a public 
highway. That the provisions of the law relative to mak- 
ing streets, did not apply, for such provisions contemplated 
a case where there were adjoining proprietors who had 
lands lying opposite to the intended street, and that the 
assessments in question were properly made under the sta- 
tutes referred to, charging the public with one third, and 
assessing two thirds upon those in the vicinity, benefited 
by the work.M 

In Boss vs. The Mayor, &c, (3 Wendell, 333,) a bulk- 
head was ordered to be built in and across the slip or ba- 
sin at the foot of Spring street, on the westerly line of 
"West street, and that the space between the present bulk- 
head and the one to be built, be filled in under the direc- 
tion of the Street Commissioner. It was held that the as- 
sessment should be made under the 269th section of the 
act of 1813, and the property in the vicinity belonging to 
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the Corporation, was equally liable to assessment, as other 
property. This was besides bearing one third of the cost. 
At the same time that the bulkhead was ordered to be 
built across Pike slip, the line of South street was ordered 
to be continued from Pike slip to Market slip; and a bulk- 
head was ordered to be run across Market slip, and the 
vacant space behind filled in and also across Eutger's 
slip, and the space behind also filled in by certain days. 
(See Doc. Board of Aldermen, vol. 1, p. 575: Ass. 18, 1835; 
approved by the Mayor, May 8, 1835.) 

Another case of the action of the Corporation, may be 
usefully adverted to. In January, 1883, (Doc. Board of 
xlssistant Aldermen, vol. 2, p. 443,) the Committee on 
Wharves, <fec, reported in favor of filling up Peck slip, and 
building a new bulkhead across it, on the south line of 
South street. They stated that the bulkhead which formed 
the head of the slip at Front street, had been erected when 
the water was much deeper, and that the wash and other 
causes had gradually diminished it, so that it fell bare at 
low tide. They also reported that the expense of making 
the proposed alterations in Peck slip, will, according to 
law, be borne, one third by the city, and two thirds by Jie 
owners of the property benefitted, to be raised in the jsual 
way by assessment. The resolutions reported and a <opted 
were: 1st. That a bulkhead be built across Pec 1 , slip on 
the southerly side of South street. 2. That the sewer in 
Peck slip be extended by a. wooden truck to the outside 
of the new bulkhead to be built, and that all the interme- 
diate space between the present bulkhead and the south- 
erly side of South street, be filled up and properly regu- 
lated. 3d. That the Street Commissioner take the proper 
measures to carry these resolutions into effect. 

So on the 29th of June, 1807, there was an ordinance for 
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sinking a pier on the south side of Partition street, of one 
hundred and eighty feet in length; the Corporation to con- 
tribute its proportion according to law, and a committee to 
confer with the proprietors as to the best mode of carrying 
it into effect. 

2d. As to piers from the exterior streets. The act of 
1798, renewed in the 224th section of that of 1813, empow- 
ered the Corporation to rim out piers in front of the exterior 
streets adopted by them, viz: South and West, at the expense 
of owners of opposite lots. If such owners neglected or 
refused to do the work, the Corporation might perform it 
themselves, and take the wharfages. 

The 8th section of the act of April 3, 1801, gave the 
Corporation authority to grant a common interest in the 
piers so to be built, to the proprietors of lots fronting on 
the streets, within such limits as they should think just and 
proper. (§ 225 of 1813.) 

Then the 3d section of the act of April 2, 1800, author- 
ized the Corporation in case of refusal, or neglect of the 
owners in front, to grant the right of making such piers 
and bridges, and the right of receiving the profits thereof, 
to any person or persons in fee, or otherwise. (Last 
clause of section 224 of 1813.) 

And the 4th section of the same act of 1806, provided 
for the case of some of the owners refusing to build the 
piers in conjunction with the others; the Corporation 
might then join with such others in making the piers, and 
take the proportion of the wharfage. (§ 231 of 1813.) 

The first observation to be made upon this series of pro- 
visions is, that the owners of the lots fronting the places 
of the intended piers, were to have the first privilege of 
doing the work and acquiring the wharfage. It was upon 
their default that the Corporation obtained the right of 
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making the piers, or of granting that right to others; and 
it was upon the like default in some of the owners, that the 
Corporation might unite with the others, and perform the 
work and take the wharfage jointly. 

This principle is distinctly asserted in the case of Scott 
vs. The Corporation, (1 Caines' Rep., 543.) Two piers 
had been run out under the act by owners of fronting lots, 
and it was held that the slippage arising from vessels at- 
tached to the piers, could not be taken from the owners, 
even by an ordinance passed when the piers were author- 
ized; the owner not being a party to such ordinance by 
any agreement. The court say that the Legislature meant 
to give the owners the right. 

Again, the lots referred to in the statute, are undoubt- 
edly the water lots fronting on the exterior streets. It 
may also be assumed that the word lot here used, compre- 
hends a strip, however narrow, lying between the exterior 
street and the outer line of the next inner street. 

If however, the ownership of such a strip was divided, 
or if the Corporation owned still a space between the ex- 
tent of their grant and the line of the exterior streets, it is 
presumed that the right is attached to the front portion of 
the lot. So that a lot under this provision means a strip 
running from the exterior street to the next inner street, 
Or any section of such a strip. 

Again. The Corporation, wherever they were proprie- 
tors of opposite lots, had precisely the same privilege and 
right as individual owners. They could build the piers at 
their own expense. The statute means, that they may call 
upon other proprietors to do the work, or refuse to do it; 
and as proprietors, may do the work themselves, where 
they owned the ground to which the right was annexed. 

And it is supposed, that wherever a public street ran 
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down to the exterior street, a pier could be built exactly 
opposite to, and not extending beyond its width, at the 
public expense solely. The pier at the foot of Sixteenth 
Btreet, East river, (July, 1841.) and that at the foot of 
Twenty-third street, North river, (Jan. 30, 1851,) appear 
to bo examples of the exercise of this right. 

But to what lots was the first right of constructing piers 
attached by the statute ? By that of 1798, it belonged in 
strictness only to the strip of ground exactly opposite to, 
and of equal width with, the proposed pier. The language 
is " at the expense of the proprietors of the lots lying op- 
posite to the places where such piers shall be directed to 
be sunk." It is obvious that that this clause might give 
too great an advantage compared with the expense in 
some cases, and impose too great a burthen when the ben- 
efit was shared by adjoining owners, in other cases. The 
work might be, in these latter instances, at least retarded. 

This no doubt led to the enactment of the 8th section of 
the act of 1801, (235 of 1813,) enabling the Corporation to 
grant to the fronting owners, a community of interest in 
the piers, according to the breadth in their lots, within 
such limits and under such regulations as they the Corpo- 
ration should think proper. 

The custom of the Corporation when this provision has 
been pursued, has been to extend the limits to half the 
front between the proposed and the next pier. 

A question has been suggested, whether this act makes it 
incumbent on the Corporation, when proceeding under the 
act of 1798, to give to others the community of interest in 
the proposed piers. It would seem to be a mere discre- 
tionary power lodged with them, and it would be difficult 
to say who under the act would be entitled to claim its ex- 
ercise. I should suppose that if the owner claims the 
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original right given to him by the act of 1798, he is en- 
titled to it. He has the first pre-emptive privilege. 

The next important topic I shall notice, is the construe- Act of 
tion and effect of the 1st section of the act of April 2, 1806, im ' 5 
(§228 of 1813.) 

After empowering the Common Council to cause piers 
to be sunk between Whitehall slip and Exchange slip, to 
form a basin for the accommodation of sloops and other 
vessels, it proceeds : " And also at their own expense to 
cause such other public basins to be formed and completed 
as they may deem necessary, and to take to their own use 
the slippage or wharfage thereof, any law, usage or cus- 
tom to the contrary notwithstanding." Then follows a 
provision that nothing in the act should deprive persons 
who had made piers under the act of 1801, (1798) of any- 
legal right which they may thereby have acquired; and 
next a provision, that it shall not interfere with any pro- 
perty, right, or privilege held under grants of the Common 
Council, or otherwise." 

This important section has not, I believe, received a ju- 
dicial construction. Some views of it are submitted. 

It clearly contemplates new basins formed by running 
piers from the exterior permanent streets. The line of 
such streets sanctioned in 1798, and again in 1801, as es- 
tablished or to be established, necessarily would in time 
close all the basins within such line, except that at Coen- 
ties slip, and leave basins only beyond the outer line of 
the streets. This also was plainly the ulterior object. 

Unlimited power is then given to the Corporation to 
make such basins by making piers, which were essential 
for the purpose, beyond the exterior streets, with two re- 
strictions. First, that no right acquired by the owners of 
piers made under their direction should be violated; and 
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next, that no right conferred in their grants should be im- 
paired. 

Perhaps the clause as to piers made by individuals, may 
bear the construction, that it includes not merely piers 
built before April, 1806, but any pier built before the Cor- 
poration should order another, or others to be made at 
their own expense which could interfere. In either case 
the right plainly protected is the right to continue in re- 
ceipt of wharfage — the right that the former slip should 
not be injuriously abridged. And as to the other reserva- 
tion — if a grant of water lots made either before or after 
the act, brought the grantee up to the inner line of South 
street, the right was most probably preserved to him of 
having the first privilege to make the piers. And per- 
haps the right of at least uniting in any extension of the 
pier is also appurtenant. This subject will be afterward 
noticed. 

The practical operation of this construction of the act 
of 1806, is this; that in case of piers built by individuals, 
where the inner side formed one side of a slip, and there 
was no pier on the other side, the Corporation could con- 
struct a basin by making a new pier, and could do so all 
along the outer street, unless they came to another pier 
built by individuals, when their right would interpose. 

The construction submitted, involves these results: that 
the statute of 1798, (1801) giving a prior right to opposite 
owners to build piers, is virtually repealed, or rather may 
be superseded at the will of the Corporation, in every case 
except where it has not been previously acted upon by in- 
dividual proprietors, or where the power of the Corpora- 
tion has not been restricted by the provisions of their own 
grants. 

The rights of those who had built piers prior to 1806 
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are expressly saved by the letter of the statute; the right 
of owners in front of the place, who held under grants 
prior to that time are also indisputable. But as to grants 
subsequently made, it may well be urged, that the grantees 
took, subject to this statute, and to the power of the Cor- 
poration, to run out piers without any regard to them. 

The power of the Legislature to change the act of 1798, 
and to confer the whole authority of building piers upon 
the Corporation, subject to these equitable restrictions, is 
indisputable. 

In corroboration of the view now taken, it is to be no- 
ticed that the case of the Corporation vs. Scott, was de- 
cided in 1804. That decision recognized the right of the 
owners of the fronting lots to build the piers. In the lan- 
guage of Mr. Justice Livingston, this was a right which 
the Legislature intended to grant to such owners, and an 
ordinance of the Corporation, not agreed to, could not re- 
strict this right. 

Then, on the 21st of January, 1805, the Common Coun- 
cil appointed a Committee to draw a memorial to the Leg- 
islature " in order to invest them with a more complete 
title to the piers in the city." 

On the 15th of February, 1805, a petition and draft of a 
bill were reported, which were referred to the Attorney 
and Clerk of the Board; and on the 18th of February they 
reported a memorial and a law " for the better govern- 
ment of the city," which no doubt is the act of 1806. 

The title is, among other things, " to grant additional 
powers and rights to the Mayor, Aldermen and Commonalty 
of the city;" and the preamble runs thus: " Whereas, from 
the great increase and extension of the said city, its trade 
and inhabitants, it has become necessary to provide addi- 
tional wharves, piers, slips and basins in the said city, for 
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the accommodation of vessels of different descriptions — " 
It is fully settled, that piers may be run out directly 
against and from any part of a bulkhead made by indi- 
viduals under grants, although they are entitled to the 
wharfage of that part of such bulkhead. The oppor- 
tunity to make the piers must first be offered to them. 

The principle is well argued in an opinion given by Mr. 
Emmet, Corporation Counsel to the Board of Assistants, 
in January, 1832. (Doc. Board of Assistants, No. 52, vol. 
1, p. 201.) An abstract will be found in the note No. 60. 
And this point was expressly decided in Whitney vs. 
The Corporation, in the Court of Appeals.^) 

The results of these various enactments and decisions 
appear to be these: 

1st. Whenever a pier is to be run out from an exterior 
street, if the Corporation has granted the soil under water 
up to its line, by a grant made before 1798, (or perhaps be- 
fore 1806,) the privilege of making the pier must first be 
offered to the owner of the opposite lots. 

2d. If he refuses, or if no such grant of soil under water 
has been made, or such grant is subsequent to 1798, (or 
1806,) then the Corporation may do the work thoinselves, 
at the expense of the city, and take the whole emolument. 

3d. And this involves the very important result, that 
the Corporation may make the piers under any compact 
and agreement which they think proper to enter into with 
the owners of the contiguous and opposite lots, or with any 
other persons whatever. 

They have the power to require the owners to do the 
work, and the power to refuse them, the privilege of doing 
it, and doing it themselves. In the former case the owners 
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must have the whole wharfage, — in the latter, the Corpo- 
ration. It seems to me a most manifest conclusion, that 
the Corporation may then bargain with the owners of op- 
posite lots to do the work upon such terms as to the pro- 
portions of cost and profits as they can agree upon; that 
they may refuse to bargain with such owners at all; and 
may contract with any other persons whatever upon any 
mutually covenanted terms. 

The next subject of examination is the extension of piers. Exten- 

The most useful discussion of this subject I can present, piere. 
will be a history of the case of Marshall vs. Vultee, which 
has been severely litigated, and is now ready for final ar- 
gument in the Court of Appeals. 

That case involves several points of great moment — has 
been the subject of much and long litigation, and the his- 
tory of it will be found permanently useful in very many 
respects, besides the point actually in controversy. 

The question in effect was, whether the Corporation 
had a right to take wharfage at the easterly side, and at 
the end of a certain pier, known as pier No. 23 East river. 
The defendant was the lessee of the Corporation, and had 
distrained for wharfage on board of a vessel lying at the 
pier. The goods were replevied, and the question of 
right thus arose. 

The material facts were these. In 1750 the Corpora- 
tion had granted to R. Cromeline, a water lot extending 
from Queen street wharf, (now Water street,) into the 
East river, or harbor, two hundred feet. There was a 
covenant on the part of the grantee, to build a wharf or 
street on the outward part thereof, next to the East river. 

In 1757 a further grant was made to E. Cromeline, of 
thirty feet into the river, of the same width as his first 
grant, viz., thirty feet. 
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This thirty feet was to be left for, and made a wharf; 
and fifteen feet out of his grant of two hundred feet was 
to be added, so as to make the outward street or wharf, 
forty-five feet wide. 

On the 14th of January, 1804, the Corporation granted 
to the executors of R. Cromoline, a certain water lot, be- 
tween Front and South streets, of fifty feet in breadth; on 
the north-easterly side, one hundred and forty-seven feet 
and seven inches; and on the south-westerly side, one hun- 
dred and forty-eight feet in depth. The grantees were to 
build South street for the whole width of the lot thus 
granted, such street being' seventy feet wide, and contigu- 
ous to the south-easterly side of the premises granted. 

It appeared that South street was built by the grantees 
or their assigns, but not until the year 1816. 

The grantee of the Corporation on the westerly side of 
the Cromeline grant, was II. Livingston; and in the year 
1762, an agreement, under seal, was entered into between 
Livingston and Cromeline, by which Crane Wharf street 
was laid out and dedicated to the public. It was twenty- 
four feet wide, twelve feet being contributed by each party. 
It ran for the depth of the lots from Water street; and af- 
ter the grant of 1804, was extended to South street. It 
appears that it extended into South street about forty feet, 
as it was ultimately built; and when South street was 
opened, this portion of Crane street was absorbed in it. 

In 1816, application was made to the Supremo Court for 
the appointment of Commissioners under the statute of 
1813, to open Beekman street, from Pearl to South street. 
The report of the Commissioners was confirmed in De- 
cember, 1818. 

Under these proceedings, the Commissioners of Estimate 
and Assessment, took thirty-eight feet in width, (the resi- 
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due of the Cromeline grant after taking out the half con- 
tributed for Crane Wharf street,) and for the whole depth 
which the piers of Cromeline retained, being ninety-one 
feet nine inches, to Front street, and also thirty-eight feet 
by about one hundred and fifty-five feet from the south side 
of Front to the northerly side of South street. They 
awarded the owners thirty thousand dollars, which was 
paid. The report of the Commissioners and the rule of 
the court is silent as to Crane Wharf street. That, as 
stated in the evidence, fell into, and was absorbed by, 
Beekman street also. I do not know that any proceedings 
were taken to effect this. There being a dedication was 
probably all that was necessary. 

In the year 1821, a resolution of the Corporation was 
passed for building a pier, (known as No. 23,) from the 
south side of South street, two hundred and fifty-five feet, 
nine inches, into the East river. This pier was thirty feet 
wide, and was entirely opposite to the land granted to 
Cromeline's executors, and taken upon the opening of 
Bookman street; that is, opposite to thirty feet of the east- 
erly part of the thirty-eight feet so taken. It was of course 
directly opposite the easterly part of Beekman street. 
This fact is of great importance as I view the case, and is 
fully made out by Ewen's testimony. (Fol. 157.) 

The resolution of the 9th of July, 1821, was, that a pier 
be built at the foot of Crane Wharf street, provided the 
proprietors of water lots, between Crane Wharf street and 
Peck slip, bear and pay two-thirds of the expense thereof. 
But instead of building the pier at the foot of this street, 
it was built as before stated, so as to have its westerly side 
about eight feet easterly from the line of Crane Wharf 
street. 

It is of importance to notice one other fact. Under a 
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statute of March 29th, 1816, and another of March 14th, 
3817, the Corporation became possessed in fee of the 
ground lying between Fulton street, (before Beekman 
slip,) and Crane Wharf street, bounded on the north-west 
by Front street, and of all the wharves, piers, and right 
of wharfage fronting such premises. This statute grant 
reached to Crane Wharf street on its westerly side. 

From Beekman street eastward to Peck slip, the water 
lots up to and bounded on South street, were held under 
grants from the Corporation, made from Water to Front 
street, in the year 1750, and from Front to South, in the 
years 1809 and 1817. 

On the 14th day of May, 1840, a resolution was adopted 
for extending piers Nos. 16 to 23, inclusive, a certain num- 
ber of feet; No. 23 to be extended seventy-two feet; and 
on the 16th of September, 1841, it was resolved that the 
Street Commissioner cause pier No. 23, at the foot of 
Beekman street, East river, to be extended in accordance 
with the resolution of May, 1840, at the expense of the 
city, and for the benefit of the said Corporation, if, upon 
the expiration of the notice mentioned in the 232d section 
of the act entitled " An act to reduce," &c., the private 
owners of the easterly half of said pier shall have neglected 
to signify their willingness to contribute their proportion 
of the expense, according to law. 

The notice given by the Street Commissioner was ac- 
cordingly directed to the proprietors of the easterly half 
of pier No. 23, East river, stating that the Corporation 
had determined to extend the pier seventy-two feet into 
the river, and requiring such proprietors to signify within 
six weeks their intention to join with the Corporation in 
building such extension of the pier, and to contribute their 
respective proportion of the expense as designated by law; 
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or not to join with the Corporation, and not to contribute 
their respective proportions of such expense; and that if 
any owners or persons interested in the pier aforesaid, 
should refuse or neglect to comply with the directions 
aforesaid, and should not bear their proportional part of 
the expense of building the said addition to the pier, they 
would forfeit all right and interest in the wharfage arising 
therefrom, agreeably to the act of the Legislature in the 
premises. 

The private owners refused or neglected to-join in mak- 
ing the extension of the pier. The Corporation made it 
at their own expense, and now claimed to be the owners 
of such addition. 

It was in evidence that the pier, as originally erected in 
1821, was built at the joint expense of the Corporation, 
and the proprietors of the ground lying between Crane 
Wharf street and Peck slip. It is also stated in the evi- 
dence, that among such proprietors was the Cromeline es- 
tate, the grantees of the lot taken for Beekman street. 
The Corporation bore one- third, and such owners two- 
thirds of the expense. 

The case was first decided upon a bill of exceptions at 
the General Term of the Court of Common Pleas, and the 
right of the Corporation sustained; Judge Ulshoeffer de- 
livering the opinion. It was carried to the Supreme Court, 
where the decision was reversed. (4 Denio.) It was then 
carried to the Court of Appeals where the judgment was 
reversed, and the case sent back for a new trial. The 
ground of reversal, however, did not touch the merits of 
the question. Upon a new trial and verdict, the Court of 
Common Pleas decided against the right of the Corpora- 
tion. Judge Ingraham delivered the opinion; and from 
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that judgment an appeal has been taken to the Court of 
Appeals. 

There was also in 1846, the case of Schermerhorn vs. 
The Corporation, before the Assistant Vice Chancellor, in- 
volving the same question; and he determined also against 
the claim of the Corporation. 

With the greatest deference to the judicial opinions ex- 
pressed, it seems to me that the claim of the Common 
Council is tenable; and I submit the following proposi- 
tions upon it. 

1st. The act of 1798, renewed in 1801 and in 1813, con- 
ferred the power of running out piers from the exterior 
streets, at the expense of the proprietors of lots opposite 
the proposed piers; or, more accurately speaking, author- 
ized the Corporation to give such owners the privilege of 
erecting the piers, and taking the profits. 

2d. The Corporation was the owner of the lot at the 
foot of Beekman street, opposite to which the pier in ques- 
tion was erected in 1821, by virtue of the proceedings to 
open Beekman street. They held it, indeed, in trust as a 
public street, but the title and right of the Cromeline es- 
tate were entirely extinguished. 

3d. There was not in 1821 a person who had the slight- 
est right to erect the pier — to acquire an interest in it, or 
to be subjected to the duty of making it, under any statute 
of the State, or otherwise. The Corporation possessed the 
entire and exclusive power of doing the work themselves, 
at the expense and for the use of the city. 

4th. The rights which were acquired by others, in con- 
nection with the pier of 1821, were exclusively derived 
from the contract made with them by the Common Coun- 
cil. That contract was expressly a gratuitous offer of an 
interest. The whole extent of it was, that upon paying a 
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certain portion of the expense, those particular parties 
should have a right to the wharfage on the east side of 
the pier, and to one half the wharfage of the outer end. 
The privilege in question was not attached at all to the 
ownership of the bulkhead which made South street; but to 
the ownership of the water lots on the inner side of South 
street. This contract has not been broken at all as to the 
eastern side of the pier. The owners receive the wharfage 
accruing there, as they did before. If the extension re- 
duced that wharfage, this might possibly bo the subject of 
damages in an action. 

So as to half of the wharfage on the outer end, if any 
right exists, it is a right to half the wharfage in the new 
state of the pier; or to that, and any difference between 
what accrues there, and what accrued before the extension. 

5th. The right of the Corporation to extend a pier at 
this point is as great as the original right to make it. 
There is no restriction upon this right except in the con- 
tract referred to. 

If the view heretofore taken of the act of 1798, is er- 
roneous, and under that act a power to extend a pier 
as well as to make one originally exists, then that power 
vested in the Corporation exclusively, by virtue of its 
ownership of the ground opposite, subservient only to the 
rights given to others in the contract of 1821, as before 
explained. 

The power of extending piors is also conferred by the 
first section of the act of April 2, 1806, authorizing the 
Corporation to make additional basins at their own ex- 
pense, not interfering with rights acquired in piers under 
the act of 1798. (§ 224 of 1813.) 

But clearly it is conferred by the second section of the 
last-mentioned act, (230 of 1813,) bestowing the power of 
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enlarging any of the public slips. In the language of 
Judge Ingraham, by the term enlargement of a slip, is un- 
doubtedly intended as well the extension into the river as 
tho widening." And Vice Chancellor McOoun, said: 
" There was an equitable obligation to regard the interests 
of the owners of the wharfage in the piers, and that wa3 
fulfilled by proffering to them the right to unite in the ex- 
tension." 

6th. There is not a statute, a section, or a clause in a 
statute which does not establish, admit, or is consistent 
with, this important proposition, viz: that the grant to 
make a pier beyond the four hundred feet — the right of 
construction — the consequent right of possession for con- 
struction and repair, are all plainly vested in tho Corpo- 
ration of New York. And further, there is not a clause 
which by any interpretation gives such a right to another. 
The right of every one else must depend upon the power 
of the Corporation; must be acquired through them. All 
other persons become beneficiaries; the legal title, or power 
and possession, being in the Corporation. 

In the oases where proprietors or others acquire by 
statute any right, it is a right to wharfage, but not a right 
to take or collect it. That right, and the consequent 
right to enter and collect the wharfage, is held by delega- 
tion from the Corporation. It would seem to bo clear, 
that if the Corporation cannot recover wharfage in this 
case, no one else can. The illegality is destructive of the 
right of every one, if it is so of the city. 

7th. The section (§ 5 of the act of 1806, k 232 of 1813,) 
is inapplicable to the case of an extension of an old pier. 
It is peculiarly applicable, and naturally is limited to, the 
case of a pier first run from one of the exterior streets. 

This is shown by its context with the other sections in 
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the act of April, 1806. where it is first to be found. The 
first section of that act related to the formation of a basin, 
between Whitehall and Exchange slip; and the formation 
of other public basins at the expense of the Corporation. 
The second regards the enlargement of the slips as quoted 
in the note. The third section speaks expressly of persons 
who under the act of April, 1801, shall have been directed 
to sink or complete piers or bridges, omitting to do so. The 
fourth section is applicable to the same class of persons 
and to cases under the same act, and to none other; au- 
thorizing the Common Council to unite with those who 
agree to contribute to the work, in the place of those pro- 
prietors of fronting lots who refuse. Then comes the pro- 
vision in question, that in all cases notice is to be given as 
prescribed. 

But to whom is the notice to be given ? " To the pro- 
prietors of lots." And of what ? " Of the direction of the 
Mayor, Aldermen and Commonalty for sinking and com- 
pleting such piers and bridges." Turn to the fifth section 
of the act of 1798, and the 7th of that of 1801, and we find 
precisely this phraseology used in speaking of the piers 
and bridges to be run out from the exterior streets. 

3d. But who are the parties interested in the extension 
of a pier once built ? Whose rights are to be affected ? 
Certainly not those of the proprietors of the lots at whose 
expense the pier was first built, unless they remain owners 
of the pier. The rights of ownership may be, and often 
are entirely distinct. This point Justice Jewett in his 
opinion (4 Denio,) fully admits. It is manifest that if any 
parties should have an opportunity to oppose or unite in 
an extension, the owners of the interest in the pier are such 
parties especially. 

2d. The mode of proceeding under the 1st or 2d see- 
16 
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tions of the act of 1806, (§ 228 and 230 of 1813,) may be 
found in the second section of the act of April 2, 1803, 

269, act of 1813 .) These sections should be read to- 
gether. They appear to me to present this case. 

1st. The act of 1798, (§ 22-1 of 1813,) of itself did not 
empower the Corporation to extend piers once run out 
from the exterior streets; or at least it was supposed not 
to contain such an authority. 

2d. The 1st section of the act of 1806, (§ 228 of 1813,) 
conferred this power by authorizing other public basins 
to be formed and completed as should be necessary for 
trade. In saving the rights of all who had built piers un- 
der the prior statute, from the exterior streets, it proves 
that such new basins could be made by extending old piers. 

3d. But if this admits of doubt, yet the 2d section of that 
act (280 of 1813,) authorizing the enlargement of any of 
the slips of the city, unquestionably bestowed it. 

Whatever right of action then, Marshall might have on 
the ground of a diminution of his wharfage, it does seem to 
be the true result, that the power to collect the wharfage 
from strangers, is clearly in the Corporation. 
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THE COMMON LANDS. 

The doctrine of the Common Law, that the King was 
the ultimate source of title to all the lands of the kingdom, 
and that therefore the right to all vacant and unpatented 
lands was in him, has been recognized in this country. W 

The authority of the royal governor to transfer abso- 
lutely the whole title of the crown, has also been fully 
sanctioned.' 6 ) Governors Dongan and Montgomerie, by 
their respective charters transferred the right in the va- 
cant and unappropriated lands within the city of New 
York, to the Corporation of that city. 

On the 14th of January, 1G58, in reply to a petition of 
Burgomasters, for aid, the Director General and Council 
replied, that they had given and granted to the Burgo- 
masters the unconceded lots within the city walls. 

The clause of Dongan's charter, (§ 8) is as follows: "And 
I do by these presents, give and grant unto the said Mayor, 
Aldermen and Commonalty of the said city of New York, 
all the waste, vacant, unpatented and unappropriated lands 
lying and being within the said city of New York, and on 
Manhattan's Island aforesaid, extending and reaching to 
the low water mark, in, by, and through all parts of the 
said city of New York and Manhattan's Island aforesaid, 
together with all rivers, rivulets, creeks, ponds, waters and 
water courses in the said city and island, or either of them, 
not heretofore given or granted by any of the former gov- 
ernors, lieutenants or commanders-in-chief, under their or 
some of their hands and seals, or seals of the province, or 
by any of the former mayors or deputy-mayors and alder- 

(a) See Appendix, Note 47. (6) Note 48. 
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men of the said city of New York, to some respective per- 
son or persons, late inhabitants of the said city of New 
York or Manhattan's Island, or of other parts of the said 
province." 

The 37th section of the charter of Montgomerie, renews 
the grant in nearly the same language, and also gives, 
grants and confirms to the Corporation all such lands, with 
royalties, rivers, possessions, tenements, hereditaments, &c, 
&c, "not only which, in the before recited grant or writ- 
ing made or mentioned to be made in the year of our Lord 
1686, and in the before mentioned letters patent of Queen 
Anne, mentioned, or intended to be thereby, or by either 
of them granted or conveyed; but also, which the Mayor, 
Aldermen and Commonalty of the city of New York, or 
their predecessors, inhabitants or citizens of the said city 
of New York, or any part thereof, by whatsoever other 
name, style or title they, or any of them have boon known 
or called, have held or claimed to hold, by prescription or 
otherwise." Then follow various exceptions of particular 
parcels of property, and also an exception or saving " to 
all other persons, bodies politic or corporate, their re- 
spective titles to any of the said lands or tenements." 

Whatever land therefore within the limits of the city 
was found unpatented or unappropriated on the 22d of 
April, 1686, passed to the Corporation under Dongan's 
charter. It was not sufficient that the land was vacant. 
It must also be unappropriated. 

The lands which had been before patented or appropri- 
ated, were all those parcels which the Dutch or English 
governors had granted. The English governors had prob- 
ably confirmed every Dutch grant of consequence; cer- 
tainly the greater part of them. 

In 1797 a map of the common lands was made under the 
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direction of the Common Council, which may be found in 
the Street Commissioner's office. 

On the 10th of November, 1834, a report of the Finance 
Committee was made to the Board of Aldermen, upon the 
subject of the adjustment of the boundaries of the common 
lands. The Committee refer to a report made the 8th of 
July, 1833, and recapitulate the main facts contained in 
that and other documents. 

They advert to the map of 1796, and proceed to state — 
" That according to that survey the Corporation had pro- 
ceeded to sell and lease various lots described as being- 
bounded on those streets; that in 1807, an act was passed 
appointing Commissioners to lay out the whole island, 
north of a certain point, into streets, avenues and public 
places, — that such Commissioners did not adopt the streets 
as laid out in the survey of 1796, but projected entirely a 
new plan, in which, although the cross streets are gene- 
rally very near or overlapping the lines of the old streets, 
gores or strips of land of more or less width, were created 
between the lines of the old and new streets; and in some 
instances those gores are of considerable extent, from the 
fact, that fifteen of the streets so laid out by the Commis- 
sioners are one hundred feet wide. The effect of this has 
been to cut off and appropriate for streets, part of one side 
of a lot, and to throw between the other side of the same 
lot and the new street, a strip of land intended as part of 
a street by the old survey of 1796; thus abridging the di- 
mensions of the lot on the one side, and depriving it of its 
front on the other. The report then states that the sev- 
eral purchasers refer to the deeds and map of 1796, as con- 
taining a warranty on the part of the Corporation, that 
his lot was to have the benefit of fronting upon streets, 
on each side; that it cannot be denied that the purchasers 
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were entitled to require a settlement of their boundary 
lines, and a fulfilment of their claims in respect to fronting 
on streets, so as to place them in as good a situation at 
least, as they would have been if the streets laid out in the 
survey of 1796 had not been abolished. In considering 
how this is to be effected, the Committee assume, — 

1st. That every purchaser has a right to as much land 
as his deed purports to give him. 

2d. That he is entitled to as much front on the street as 
he would have had according to the description in his 
deed, and that such front should be of equal width with that 
to which his deed refers. They state a difficulty in the 
application of their principles, and they suggest that in 
all cases where the settlement of the boundary line of a 
lot or piece of land must necessarily, (in order to give 
fronts,) increase the quantity of land to be owned by the 
purchaser, such increase or addition should be paid for, not 
however as land fronting on a street, (because the right of 
the purchaser under his deed to fronts requires that he 
get them without further consideration,) but as middle or 
rear land. 

The report then noticed another difficulty arising from 
the streets on the survey of 1796, never exceeding sixty 
feet in width, while some of those under the map of 1807, 
were one hundred feet wide; that owners who by any ad- 
justment would acquire a front on a street of one hundred 
feet, ought to pay for the difference in value. 

The Committee reported a resolution, referring it to the 
Finance Committee to adjust the boundaries in each par- 
ticular case upon agreement with the owners; and if they 
could not agree, to appoint arbitrators by consent, with au- 
thority to appoint an umpire. 

And in May, 1836, an act was passed for settling the 
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boundaries of certain pieces of land, called the common 
land lots in the city of New York. The governor was to 
nominate, and with consent of the Senate, appoint three 
commissioners to determine upon principles of justice and 
equity, all matters in difference between the Mayor, &c, 
of the city of New York, and all parties respectively who 
may be the owners of portions of the common lands for- 
merly belonging to the said Mayor, Aldermen and Com- 
monalty, and sold by them previous to the 1st of April, 
1811, and who may consent and agree to abide by such de- 
termination relative to the adjustment of the boundary- 
lines of any such piece or pieces of land, so as to make the 
said lines conform with the streets and avenues and public 
places of the said city, as established by law. 

By the second section, the Commissioners had the power 
in all cases submitted to them, to determine whether any 
and what pieces or gores of land shall be conveyed by the 
Mayor, &c, to any of the said parties, or by any of the 
said parties, to the Mayor, &c, whether any and what ex- 
changes of land should be made, and upon what terms; and 
whether any moneys should be paid to or by the said 
Mayor, &c. 

The third section related to the production of maps, &c, 
and the compensation of the Commissioners. 
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EIGHTS Iff CERTAIN PARTICULAR PIECES OF REAL ESTATE. 

In the charter from Dongan, there was excepted from 
George— the grant of land, all the right, title and interest of the 
, l J e BMc ' king and his successors and assigns in Port James, in or 
by the city of New York, and in all the liberties, bounda- 
ries and extent thereof. 

In the charter of Montgomerie, a similar exception was 
made as follows: "Also except our Fort George, in our 
city of Now York, and the ground, full boundaries and ex- 
tent thereof or thereto belonging." 

These parcels of land therefore fell, upon the Revolution, 
to the people of the State. 

On the 16th of March, 1790, an act was passed as fol- 
lows : " Whereas, Fort George, in the city of New York, 
and the Battery adjacent thereto, are at present useless for 
the purpose of defence. Be it enacted, &c, that all that 
part of Fort George, in the city of New York, and the 
lands adjoining thereto, belonging to this State, beginning 
at a stake standing on the easterly side of the Broadway, 
continued, at a place which is eighty-six feet, distant on a 
course south 37° 45' east, from the south-east corner of 
the house of Captain Archibald Kennedy, and running 
thence easterly to the north-east corner of the old secre- 
tary's office, in Whitehall street; thence southerly along 
the west side of Whitehall street to the ground of Captain 
Thomas Randall; thence westerly along the north side of 
his ground and along the rear of the lots which front on 
Pearl street, as far as they extend; then north 57° 45' west 
until a course north 32° 15' east, will strike the place of 
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beginning; and then north 32° 15' to the place of begin- 
ning shall be and hereby are declared to be forever reserved 
for the purpose of erecting public buildings, and such works 
of defence as the legislature shall from time to time direct. 
And further that the same shall not at any time hereafter 
be sold or appropriated to or for any private use or pur- 
pose whatsoever." 

By the second section, all the lands belonging to the peo- The Gov- 
ple of the State within the bounds following, to wit: " Be- 

house and 

ginning at the north-east corner of the old Secretary's of Erou ° ds ' 
fice, and running thence southerly along Whitehall slip; 
then southerly, westerly, and northerly along the East 
river, the bay and Hudson river to the north side of the 
street which runs on the south side of Archibald Kennedy's 
house continued, to Hudson's river; thence along the same 
to the south-east corner of said Kennedy's house; thence 
south 37° 45' east, eighty-six (86) feet; thence easterly to 
the place of beginning (excepting thereout that part re- 
served to the people of this State as prescribed in the pre- 
ceding section of this act,) as well as all the lands within 
the limits and bounds aforesaid, which the said Corpora- 
tion of New York claim title to, shall be and the same are 
hereby vested in the Mayor, Aldermen and Commonalty 
of the city of New York, to remain for the purpose of 
erecting public buildings and works of defence thereon, 
but without any power to dispose thereof for any other use 
or purpose whatever, and without any power of selling any 
part thereof." 

The third section authorized the Mayor, &c, to demolish 
Fort George, and to level the ground whereon it stood, 
and also to cause a bulk-head to be erected from the end 
of the bulk-head, lately erected by them, continuing the 
same to the south-west bastion of the Battery. 
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Soon after the passage of tins act, and in the year 1791, 
a survey of the Battery was made by Casimin Goerck, one 
of the city surveyors. A transcript of it is to be found in 
atlas No. 7, map 2, in the Street Commissioner's office. 
The north-westerly point of the description in the statute 
corresponds with the easterly corner of First street, as 
that street is laid down on all the maps, and in the grants 
from 1739 to 1770. There cannot be a question that the 
base line of the charter of Montgomerie, terminated on the 
south side of Marketfield street, opposite the easterly cor- 
ner of First street. 

Thus then while the title of the Corporation to Market- 
field street, from Broadway for one hundred and twenty- 
two (122) feet, viz: to First street, is derived from the 
State, and is held upon the same tenure as the Battery, the 
title to all of the street below that point into the Hudson 
river for four hundred feet below low water arises from 
the grant in the charter, and the Legislative confirmations. 

And the statute of the 27th of March, 1821, next cited, 
corroborates this view. It authorizes an extension of the 
Battery, without including the street, or any part of it. 

By that statute'") the Common Council was authorized 
to extend that part of the city usually called the Battery, 
into the, bay, and North and East rivers, such distance as 
they may deem proper, not exceeding six hundred feet. 
And it was enacted that all the title of the people of the 
State in and to the land, and land under water in front of, 
and adjoining to the said Battery, and extending from 
thence into the bay and North and East rivers, a distance 
not exceeding six hundred feet, shall be and the same is 
hereby vested in the Mayor, Aldermen and Commonalty 
of the city of New York, and their successors, to remain 



(a) Sess. Laws, ch. 172, p. 168. 
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for the purpose of extending the Battery for a public walk, 
and for erecting public buildings and -works of defence 
thereon, but without any power to dispose of the same foi 
any other use or purpose whatever, and without any power 
of selling it, or any part thereof. 

The act also authorized the raising of a sum of money 
by tax for defraying the expense of the extension. A portion 
of the Battery, with a certain extent of land under water, 
was, in November, 1807, ceded by the Commissioners of 
the State to the United States, for purposes of fortifica- 
tions, and was subsequently reconveyed. 

The land reserved by the State in the act of March 16, Gov f™- 

" 7 merit 

1790, for a Government House, was sold by the State to House 

J lands. 

the Corporation, by virtue of an act of May 25, 1812, for 
the price of fifty thousand dollars. The act contained a 
proviso, that the Corporation should not have the right of 
selling the said grounds for the erection of private build- 
ings or other individual purposes/") 

By the seventh section of an act, passed April 13, 1813, 
this proviso was repealed, and it was provided that if the 
Corporation should not purchase the Government House 
and grounds by the first day of November ensuing, the 
power given to the Comptroller to sell the same should 
cease.' 4 ' 

• A statute was passed on the 11th of February, 1814, 
which recited, that the Corporation was desirous of becom- 
ing possessed of the lands now in the possession of the 
United States, bounded easterly by Whitehall street, south- 
erly by Bridge street, westerly by State street, and north- 
erly by the grounds adjoining the Government house lately 
sold by the people to the Corporation — that they had of- 
fered to grant to the United States other property in ex- 



(o) Session Laws, 1812, p. 106, 



(4) Ibid. 18i2, p. 228. 
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change for such lands which they were willing to accept, 
but that the said lands granted to the United States were 
to provide for the safety and defence of the city, and were 
to revert to the people in case they should cease to be ap- 
plied to such purposes. It was thereupon enacted that the 
Commissioners of the Land Office might grant all the right, 
title and interest of the people of the State, in such lands 
whenever the said exchange should bo effected, and that 
the United States should declare that they no longer re- 
quired the land for the purposes aforesaid. 

And by the second section of such act, the consent of the 
Legislature was given to such grant as might be made by 
the Corporation to the United States in exchange for the 
above-mentioned lands, and that the jurisdiction of the 
State over such lands, should be, and was thereby ceded to 
the United States, provided that such cession should not 
prevent the execution of process, nor the operation of the 
laws of the State or ordinances of the Corporation upon 
such lands, so far as the same may not be incompatible 
with the free use of the said lands by the United States. 
And also provided, that the lands so to be granted by the 
Mayor, Aldermen, &c, to the United States, should be so 
granted expressly for the purpose of providing for the safely 
and defence of the city and port of New York; and that 
such lands shall pass to and be vested in the people of the 
State in case they shall cease to be applied to the purpose 
aforesaid. 

By a statute passed March 4th, 1814, (Sess. Laws, ch. 
18, p. 29,) this last proviso was repealed. 

In 1815, the Corporation made sale of the lands pur- 
chased from the State, under the act of May 26, 1812, and 
in the deeds given to the purchasers, a clause was inserted, 
by which the Corporation covenanted and agreed that the 
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vacant grounds belonging to the parties of the first part 
in the vicinity of the premises thereby granted and com- 
monly called the Battery, and Bowling Green, should never 
be appropriated by said parties of the first part, or their 
successors, to private uses. 

On the 30th of May, 1851, the Counsel of the Board was 
called upon to state his opinion as to the nature of the title 
of the city to the grounds called the Battery, and whether 
any legal objections exist to an enlargement or sale of any 
part or the whole of the said grounds/ ' 

After stating the statutes before referred, he concluded, 
that it was competent for the Corporation to enlarge the 
Battery to the extent of the six hundred feet granted by 
the State; but without the consent of the State, and of the 
owners of the lands purchased from the city and formerly 
known as the Government house, and conveyed in 1815, it 
was not competent for the Corporation to make sale of the 
Battery grounds or any part thereof. 

On the 20th of January, 1794, a petition was presented 2 . 
to the Legislature for leave to raise £10,000, by lottery, 
to construct a new building for an Alms-house. 

On the 6th of April, 1795, an act of the Legislature was 
passed, authorizing such lottery for the purpose of raising 
the aforesaid sum.( 6 > 

In the year 1814, the Corporation established the Alms- 
house, at Bellevue, upon their own ground. 

In the year 1818, it was deemed expedient to enlarge 
the establishment, and for that purpose an act of the Leg- 
islature was obtained, passed on the 21st of April of that 
year, authorizing the Corporation to take possession of 
lands contiguous to their property as described in the act, 
upon paying the value thereof, to be assessed in the same 



(o) Doc. 47, Board of Aldermen, 1851. (4) 8 Greenleaf, 216. 
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manner as was directed in the previous act, passed March 
29. 1816. It was provided, that upon payment of the 
amount so assessed, the Corporation should become seized 
of the property taken in fee simple absolute. 

A report was accordingly made, settling the amount to 
be paid, and was received by the owner. The Corpora- 
tion took possession of the property, and continued to use 
it for an Alms House, until 1845, when the establishment 
was removed to Blackwell's Island, and the lands were sold 
by the Corporation. 

In the year 1850, an action was brought by the repre- 
sentatives of the owner, claiming the moneys received by 
the Corporation on such sale. 

This case is reported in the New York Legal Observer, 
vol. 8, p. 244, in the Supreme Court, (Heyward vs. The 
Mayor of New York.) It was insisted that the property 
had not been taken for public use, and therefore the act of 
1818 was unconstitutional. 

The Court fully admit the doctrine that property could 
not be taken for any purpose plainly of a private nature. 
But they held that the purpose intended was of a public 
nature. 

A point was raised under the preamble of the act of 
1816, which it is needless here to notice. 

But the most important question in the case was, whether 
the land having been taken for a specific public use, and 
that use abandoned, the property did not revert to the 
owner. The Court examined this question carefully, and 
conclude that there was no such condition to be implied 
from the statute or the proceedings under it. The title 
vested absolutely; a full consideration for its value at the 
time it was given. The growth of the city, and necessity 
of the case compelled a change of location, and if the Corpo- 
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ration had obtained property through the instrumentality 
of the State, in a proper ease, in good faith, there could be 
no good reason why a new location should not be paid for, 
by the sale of that which had been abandoned. 

This decision has been affirmed by the Court of Appeals, 
March, 1853. 



SECTION IX. 

RIGHTS IN STREETS. 

The rights and estate of the Corporation in the sfreets of the 
city, and power over the same. 

The attention of the author was particularly called to 
the present subject, when acting as a commissioner upon 
the Burnt District Commission, in 1836, and again upon 
the widening and closing of part of John street. A large 
mass of material was then collected. An important parti- 
tion suit/"' in which the author had the benefit of the prac- 
tical experience and sound legal judgment of the late Da- 
vid L. Jones, led to further investigations; and since these 
materials were collected, and partly methodized, the im- 
portant discussions respecting railroads, in the case of 
Drake vs. The Hudson River Railroad, and especially the 
case of the Broadway Railroad, has caused a more full 
statement of his views and of the reasons to sustain them. 
The opinions, however destitute of weight, were long ago 
arrived at, although much has been added in consequence 
of the recent discussions. 



(a) Kip vs. Kip. 
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The nature and extent of the rights and powers of the 
Corporation in the streets of the city, is of importance in 
numerous particulars, but especially so in three. 

First, as to the question of a reverter to adjoining 
owners upon the closing of streets. 

Next, as to the power of prescribing the mode of using 
them — of allowing vehicles of any description to be em- 
ployed upon them — the restrictions, if any, upon that right, 
and the power of imposing conditions, and what, upon any 
grant of a particular mode of using. 

Lastly, in relation to the power of the Legislature to 
abridge or take away the estate or authority vested in the 
Corporation as to the streets. 

It will be at once seen how extremely important it is to 
ascertain whether the Corporation have a fee in the soil 
occupied for streets, even if coupled with a trust — or 
whether they possess nothing but a police power, 
i- The history of the acquisition of any estate or power in, 
notice, or in rela tion to the streets, may be divided into four pe- 
riods. '1 jirst from the settlement of the city to the sur- 
render to the English in 1664; the second, from that time 
to the charter 1686, and the colonial act of October, 1691; 
the third, from that date to the great system under the act 
of 1807, laying out the avenues and streets, and the statute 
of 1813 consequent upon it; and the fourth, from that time 
to the present. 

I. Prom the facts and the law connected with the first 
period, it is considered that two propositions may be sus- 
tained. 

1st. That the right and title to the soil occupied by any 
street in the city, opened and used prior to the surrender 
in 1664, was vested in the Dutch government — passed to 
the English crown or government, and passed from that 
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crown or government, or else from the State of New York, 
to the Corporation of the city, and now vests in it. 

2nd. That an estate in fee to the soil of any street i ^^^jm. 
opened after 1664, and opened through lands comprised in I lfU ^ r ^(>-] v ^ 
a grant of the Dutch government made before that date, s 
has become in like manner vested in the Corporation. 
That it is so vested, whether such street was opened by 
public authority, with or without compensation to the 
owner; and also whether the street was first laid out as a 
private way and afterward accepted as a public street, or 
was originally laid out as a public street. I regard this 
rule as applying to every street laid out, down to the year 
1813. 

Under the charter to the West India Company of June, 
1621, the organization of the government of New Nether- 
lands was this: The separate chambers appointed for the 
several cities, Amsterdam and others, possessed in the first 
instance, and represented the whole power of the company. 
That power, however, was delegated to the Assembly of 
Nineteen, consisting of delegates from the several cities 
entitled to Chambers. This assembly had power to ap- 
point a director and council for each colony. 

By the articles of Freedom and Exemptions of 1629, a 
modification of this absolute power was, to a slight degree, 
permitted. As to the first colony settled, the undivided 
domain was to continue in the States-General and Com- 
pany; but on another being established, they might, with 
the first, appoint one or more council to confer upon what 
should be necessary. It was also declared that it was in- 
tended to people the Island of Manhattans first. 

With this modification, which was indeed only the es- 
tablishment of a council of advice by the colonists, the ab- 
solute and plenary power of dominion was placed in the 
17 
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Director-General, with his own council. The Judicial, Leg- 
islative and Executive authority were thus conferred, with 
the right to appoint all inferior officers necessary to carry 
on the government. 

2- But the law of the colony, which the Director-General was 
theorio- to administer — the rules which were to govern the rights 
vy ' of property and persons, were the regulations given by the 

company through the Assembly of Nineteen; and where 
the case was not thus provided for, nor fell under an ordi- 
nance or regulation of the Director- General, then the law 
of Holland prevailed, and was the rule of action. 

This law consisted of the Eornan law, the imperial sta- 
tutes of Charles V., and the edicts, resolutions and cus- 
toms of Holland/") 

This law the colonists brought with them; and by it, ex- 
cept in cases where it was inapplicable to their situation, 
they and their property were controlled. 

3 - It is the undoubted rule of that law, that highways, me 

Lam aB to . 1 

streets, publics, belong to the sovereign power, as part ot the roy- 
alties or public rights. They belong to it absolutely. 
There is no right in the adjacent owners to the soil of the 
road, either during the use or upon a discontinuance. < 6 > 

(a) Encyclopedic Raisonnee. Tit Droit. Van Leuwen Introduction. 

(fi) Digest 3, 8, 2, 21. Merlin Repertoire de Jurisprudence, Tit Chemin, 
vol. 4, p. 118. A qui s'appartiennent les Chemins Grands? The author re- 
fers to the decree of the Emperor Frederick, qme sunt regalia as decisive; 
and also to the 538th article of the civil code. Renthorp us. Bourgh, (3 
Martin Louisiana Rep. 97 — Code of Louisiana, Art. 700-703,) I also refer 
to the compression of the learning of the great Publicists Grotins and 
Puffondorf, in Taylor's Elements of the Civil Law, pp. 463 and 472. Tit. 
Res Publics). 

No where, however, is the rule more distinctly laid down than in the 
Frederician Code, vol. i., p. 401-402. " No right can be assumed to high- 
ways, but that of passage, for they belong to our royalties." The case of 
the destruction of a road by a flood is put, and it is declared that the 
owner cannot resume it. 
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This rule, as to public ways, rested upon the same prin- 
ciple as that in relation to navigable streams in the enlarged 
meaning of that phrase in the civil law, that is, all streams 
not exhausted at particular periods of the year; and as to 
such streams, our own decisions abound with the recogni- 
tion of this being the rule of the civil code/"' 

Under this rule, whoever accepted a grant from the gov- 
ernment, did it with the knowledge that it was subject to 
the exercise of the right of taking a part of the land for 
high ways. He regulated the compensation he gave to 
government accordingly; and as there is not in the civil 
law a trace of the notion of reverter upon a discontinu- 
ance, the price or compensation could not have been affected 
by such an expectation. 

It is a striking fact that this very rule is embodied in 
one of William Penn's conditions to settlers in Pennsylva- 
nia; and hence the courts of that State hold, that under 
this provision, even supposing it could not otherwise be 
done, the land may be taken without compensation. (6 
Binney, 509.) 

The proceedings of the Dutch government in relation to 4. 
the streets of New Amsterdam, which I have been able to 2^°^* 
trace, are the following : theD °* 

On the 25th of July, 1647, the Director-General and 
Counsellors passed an ordinance, reciting the disorderly 
practices of building houses and extending house lots far 
beyond their lawful limits, and of putting up hog-pens 
along the public roads and streets. Three surveyors were 
thereupon appointed to condemn all such irregularities. 



(a) The Chancellor's admission in The Canal Commissioners vs. The 
People, (5 "Wendell, 444,) Senator Beardsley's able opinion in the same 
case. Senator Verplanck in Kempshall and the Commissioners of the Ca- 
nal Fund, (26 Wendell. 404.) 
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No building or palisade was to be made without the con- 
sent of these surveyors. There was a penalty affixed, and 
a power of removing the obstructions conferred. 

On the 15th of January, 1655, officer Ticnhoven com- 
plained that Jacob Steedman, had erected his house oppo- 
site old Jan Van Cowenhovens, wholly out of the line of 
the street, without the consent of the fence-viewers, or the 
worshipful court. Two members were appointed to visit 
the building, and regulate the same. 

By the sixth article of the conditions granted by the 
city of Amsterdam, in 1656, it was agreed, that the eity 
should provide and lay out a proper piece of land by the 
river side, for the use of the colonists, and fortify the said 
land with a trench without, and a wall within, and divide 
the inclosed land into streets, a market, and lots suitable 
for the service, as well of those who carry on merchandize, 
as of farmers/ 11 ' 

And by the 10th of such articles, the city of Amsterdam 
was to divide all the land round about the aforesaid town 
or city into suitable fields for plongh land, pasture and 
meadow-land, and make proper allowance for roads. (, '> 

On the 15th of January, 1658, an ordinance was adopted 
by the Directors and Council, in which it was recited that 
many large and spacious lots lay vacant and unimproved, 
being held in reserve by parties for their pleasure or profit, 
who will not build thereon, contrary to the intention and 
meaning of their High Mightenesses, the Directors of the 
Privileged Company, Lords and patroons of the Province, 
as the first donors and grantors of these lots. That it was 
necessary that these lots should be built on as was expressed 
in the granted ground-briefs. That the Director- General 
and Councellors, through their sworn surveyor, with the 



(&) Collections Historical Society, vol. i. p. 292. 



(d) Ibid. 
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assistance of the city, at the arrangement of the streets, 
surveyed the vacant and unimproved lots, and found some 
hundred lots within the city unimproved. The ordinance 
directed a yearly tax to he imposed upon the owners of all 
lots which should remain unimproved.*") 

But the most important of all the documents of this pe- 
riod was the following/'') 

" At a meeting of the Lord Director- General and Lord 
Councillors of New Netherlands, on the 25th of February, 
1656, an order was made as follows: 'Having this day re- 
sumed the survey of the streets of the city as they hereto- 
fore, in the assembly of the Director-General and Council- 
lors of New Netherlands, were designed in the map or 
plan, and laid out or set off into streets with palisades ac- 
cording to the same — the Director-General and Council 
confirmed forever the survey aforesaid, without changing 
the same. Therefore the advancement of the same was re- 
ferred to the Burgomasters of the city. They were directed 
to affix a notice and determine a time at which all and any 
who might bo abridged or injured by the aforesaid survey, 
should inform the burgomasters of the extent of their dam- 
age, and to agree for the advantage of the city on the 
lowest price. If they could not agree, then to refer the 
same to two or three honest persons not interested; which 
done, the Burgomasters shall calculate the aforesaid lots 
according to the return, and appraise and distribute them 
among those disposed to build. But where those inter- 
ested prefer to build upon the lots themselves according to 
the survey, when they have opportunity, they shall remain 
in the mean time owners and possessors of the gardens and 
lots falling without the lines of the streets until they are 

(a) Records Clerk's office, C. C, New York. 

(&) Records Burgomasters and Sekepens, vol. ii. p. 362. 
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paid therefor according to valuation; and in case of the 
vacant lots falling short at the distribution, others shall 
be demanded; reserving to the Burgomasters to determine 
what streets and lots shall be first built on, only that ac- 
cording to ancient usage, the deeds therefor shall be ob- 
tained from the Director- General and Council." 

Some proceedings of the Dutch authorities will illustrate 
this ordinance. 

" On the 7th of October, 1656, an order was passed, re- 
citing that the fence of the garden of Gilles Peterson and 
Isaac Kip, near the city gate, by the Bast river, was stand- 
ing too near the city wall; that it was formerly cut off by 
the general survey of the city. They were ordered to 
take in the fence provisionally, that wagons and horses 
may pass. For what has formerly been cut off, you shall 
receive satisfaction on the valuation of arbitrators." 

On the 3rd of May, 1657, there was an application for 
payment of damages occasioned by the late survey. This 
was made by Abraham Verplanck and others, heirs of 
Ariana Cuilye. 

Allord Anthony made a similar application on account 
of the running through his garden. Johannis Nevins and 
Madalene Vincent also applied, and their cases were re- 
ferred to arbitration. 

It was also ordered that the fences should be regulated 
according to the general survey. 

Entries of the 20th of December, 1657, show that the 
lots on the Smith street, (De Smee straat,) were numbered 
upon, and sold by, a map. I presume this was the map of 
1656. 

On the same day the Burgomasters addressed a request 
to the Director- General for an act granting them the dis- 
posal of the lots not mentioned in the ground briefs, and 
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Etill ungranted. On the 20th January, 1658, an apostile 
was received from the Director-General and Council, in 
which among other things, they say, " that the Director- 
General and Council have granted to Burgomasters the 
unconceded lots within the city walls.'") The walls, it 
will be remembered, was the line of palisades and fortifica- 
tions on the northerly side of Wall street, running from 
river to river, and bending across and west of Broadway, 
somewhat to the south. This line was made in 1653. 

These historical notices, establish, that before the year 
1647, various streets had been laid out in the city, and ob- 
structions upon them were removed by public authority, 
and the offenders punished. That in the year 1656, a gen- 
eral and permanent survey and establishment of the streets 
took place. In doing this, some alterations were made, 
and new pieces of land were thereupon taken. These 
pieces were parts of enclosed or improved lots, such as 
gardens; and a compensation was awarded to the owners 
for such strips. 

The-other branch of the ordinance of 1656, related to 
the enforcement of a condition contained in the ground- 
briefs, that the grantees should build and improve. 

The compensation which was made to owners, when 
pieces of improved ground were taken upon altering the 
old street, does not weaken the position that the Dutch gov- 
ernment was the owner of the soil of all the streets in ab- 
solute propriety; and I apprehend no lawyer will contest 
the proposition, that as to every street laid out prior to 
the surrender in August, 1664, this was the state of the 
title. They could have taken the new strips without al- 
lowing any thing. Their right is fortified by paying a 
compensation as an act of equity. 

(a) Vol. iii. p, 276. — Records Burgomasters, &c. 
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5 - The examination which I have given of the records and 
streets documents, shows that all the streets now known and open 
"?i.™ed below and including Wall street, were open in 1G64, ex- 
Sew' cept New street. Some variations, indeed, were made 

from time to time, and considerable changes took place 
after the fire of 1835. See note. 

Maiden lane; Tienhoven street, now Pine street; the 
Smith's Fly, (Pearl, from Old slip,) were also used as pub- 
lic ways. 

6 - f There cannot be the least ground for supposing that the 
the sur- surrender of 1664, operated so as to transfer the title of 
im. the Dutch government in the streets, to the adjacent own- 
ers. It can scarcely be necessary even to discuss the pro- 
position. Then, as no royalty, title or interest, eminent or 
private dominion remained in that government, and such 
dominion necessarily vested some where, it must have gone 
to the British power; and by the principles of the British 
constitution, that power was the crown. 

Nor can it be conceived that the surrender had such an 
effect as to pass the right and interest from the cifown to 
the adjacent owners. No intendment can be made against 
a state to divest its property or power. 

And again, if we consider it in connection with the sub- 
sequent confirmatory grants of the English governors, we 
cannot find the least countenance for the idea of such a 
transfer. Independently of the limited effect of these con- 
firmations, as a bare change of feudal allegiance, we could 
not regard such confirmations in a higher light than origi- 
nal grants; and by grants of the State, no title to a stream 
or highway passes, even if language is used, which be- 
tween individuals would convey it. The grant is con- 
strued most strictly against the grantee.W 



(a) Charles River Bridge 6s. Warren Bridge, (14 Pet., 544j La Plaisanoe 
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I think it may be considered as a very clear proposition, 
that the title in fee to the soil in all the streets opened 
prior to 1604, passed from the Dutch to the English sov- 
ereignty; and under the patent of Charles to the Duke of 
York, passed to him as a royalty. That this title became 
vested in the Corporation, will be afterward shown. 

2nd. The next proposition stated as arising out of grants 
made by the Dutch government, was, that an estate in fee 
in the soil vested in the existing government, as to all 
streets opened after 1664, through lands granted by the 
ground-briefs of Dutch governors. 

This leads to the consideration in the first place, of the 
legal import of the Dutch ground-briefs, and of the effect 
of the confirmations by the English governors. 

It cannot be questioned that the Dutch ground-briefs 
were and are undisputed and valid sources of title, with- 
out any English confirmation. The great case of North 
Hempstead vs. Hempstead/ 6 ) sufficiently settled this point. 
Under Kieft's patent, and before the confirmation by Don- 
gan, numerous grants were made by the town of Hemp- 
stead to individuals, whose titles were undisputed. The 
cases also of Jackson vs. AVaters, (12 John. Rep. 365,) and 
Le Frombois vs. Jackson, (8 Cowen, 590,) recognize the 
only valid source of title to be the grant of the State, or 
colonial government, and settle that as the French king 
had never dominion of the province, his grant was inope- 
rative. 

The language of the third article of the surrender, is 

Bay Co. vs. City of Munroe, (Wallace's Rep. 167,) Hogan vs. Campbell, (8 
Peters, 9,) 2 Barn, and Adol., 792, (Davies' Rep., 151,) Brinch vs. Rich- 
niayer, (14 John. Rep., 455,) Smith vs. Lansing, (4 Wendell, 23,) Martin 
vs. Wendell, 10 Peters, 867.) 

{!)) 2 John. Ch. Rep., 324, under the title of Denton vs. Jackson, (1 
Hopkins, 328; 2 Wendell, 110.) 
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this : " That all people shall continue free citizens, and en- 
joy their lands, houses, goods, &c, whercsover they are 
within the country, with power to dispose of the same as 
they please." 

Surveyor-General Coldon, in his remarks upon the state 
of lands in the province of New York, in 1732, adverts to 
the proclamation of the Commissioners in 1664; and the 
third article of surrender, and says: " Under this the in 
habitants took out confirmations of their lands and tene 
ments, under the hand and seal of Governor Nieols, the 
first English governor, in which their title under the Dutch 
is recited."("> 

Governor Tryon also, in his valuable letter to the Board 
of Trade, in 1772, after quoting the third article of the sur- 
render, observes, " Some lands of the province are held 
under the Dutch grants without any confirmation of their 
title under the crown of England; but the ancient records 
are replete with confirmations and grants, which the Dutch 
inhabitants were probably more solicitous to obtain, from 
an apprehension that the Dutch conquest of the province 
of 1673 might render their title under the articles of capit- 
ulation precarious, though the country was finally restored 
to the English by the treaty of USJA.HI>) 

Again, by one of the laws of the Duke of York, published 
in 1664, it was enacted, " To the end that all former pur- 
chases may be ascertained to the present possessor or right 
owner, they shall bring in their former grants, and take 
out new grants for the same, from the present governor, 
on behalf of his Royal Highness, the Duke of York."W 

By the amendments promulgated the 26th of February, 



(a) Colden Mss. New York Historical Society. 
(6) Transcribed in Valentine's Manual, 1852. 
(c) Collections New York Historical Society, vol. i., p. 339. 
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1665, such former purchasers were to bring in their patents 
for renewal, by or before the beginning of the next Court 
of Assizes, and the renewal fee was two shillings and six 
pence for each hundred acres/"' 

By a subsequent and important article, it was declared, 
" that it was to be understood, that all old grants which, 
are to be brought in are to be confirmed and returned to 
the parties; and where no lawful grants are, or they shall 
be doubtful, new and legal grants shall be obtained. "W 

In October, 1666, among the conditions and amendments 
adopted by the Governor and Court of Assize, was one de- 
claring, that unless the old patents were renewed by a 
certain day, neither town nor private person should have 
liberty to plead any such grants, patents, or deeds; but 
they should be looked upon as null and void. It was re- 
cited that several towns and persons hold their lands upon 
condition of their being subject to the States of the United 
Belgic Provinces, which was contrary to their allegiance. M 

We must remember that the articles of capitulation ex- 
tended the privileges only to such as should acknowledge 
and testify themselves to submit to his Majesty's govern- 
ment; so that, even on the assumption that this law was 
valid, we have the clear proof that the confirmations were 
only to recognize the new allegiance, and vacate the re- 
pugnant condition in the grants. 

The instruments of confirmation, (which I have examined 
to a considerable extent,) always, as I believe, recite the 
Dutch ground-brief, and employ words of confirmation. 
They also contain granting words. See a copy of one of 
them, note. No. 62. 

The sound conclusion, I apprehend is, that the surrender 



(a) Collections New York Historical Society, vol. i., GOO. 
(J) Ibid., p. 473. (c) Ibid., p. 489. 
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did in effect supersede and abrogate the clause of alle- 
giance, and that the confirmations were intended, besides 
giving fees to the governors, to effect expressly the same 
object, and to substitute the English authority, viz: the 
Duke of York as the Lord Paramount. In every other par- 
ticular, the right of property and the qualifications of that 
right, remained unchanged. M 

Lands then granted by the Dutch authority were held 
at the period of the surrender, subject to the right of the 
public power to lay out streets through them, with or 
without compensation; and were held in subordination to 
the settled rule, that when streets were so laid out, the fee 
in the soil passed to the government. The English suc- 
ceeded to the public rights of the Dutch. I cannot conceive 
a just reason for supposing that this substitution changed 
the character of the tenure in this particular. Admit to 
its utmost extent the doctrine of the English publicists, 
that the surrender was a restoration and not a conquest, 
and that the whole legal consequences of a title by discov- 
ery attached to the colony, yet indisputably the right of 
property under Dutch grants was saved and guaranteed 
by the article referred to; and as every essential estate 
and right of the grantee remained unimpaired and the 
same, so every condition or burthen attendant upon that 
estate continued unchanged. I regard it as a necessary 
conclusion, that they were to hold thereafter, with the 
same public servitudes, as they were with the same rights. 

Nor do the eases in relation to rights on the banks of 
our inland waters conflict with this view.' 4 ) If it is to be 
considered, as I presume it is, that the common law doc- 



(a) Mr. B. F. Butler, in his historical view of the Constitution of New 
York, p. 31, takes a similar view. 
(6) 5 Wendell, 444 ; 17 Wendell, 678 ; 16 Wendell, 404 ; 4 Wendell, 3C9. 
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trine of the ownership by adjacent proprietors, applies to 
such waters, yet the case differs widely from the one in 
question. The land here was acquired and held originally 
subject to a public servitude; and the question is, whether 
that has ever been extinguished or released. 

I submit then, that it is established, that the fee to every 
street opened at any time after the surrender, and opened 
through land comprised in a Dutch ground-brief, vested in 
the then existing government, or its grantees, unless a dif- 
ferent rule has been established by express law. None 
such, I am persuaded, can be found. 

What streets were' laid out through lands covered by 
the Dutch grants, will be hereafter enquired into. 

We are thus brought to the grant in the charter of Don- 
gan, of 1686. By the second section, there was granted, c f h ^ r 
ratified and confirmed unto the Mayor, Aldermen and Com- 
monalty of the city, " all and every the streets, lanes, high- 
ways and alleys within the said city of New York and 
Manhattan Island aforesaid, for the public use and service 
of tho said Mayor, Aldermen and Commonalty and travelers 
there; together with full power, license and authority to the 
said Mayor, Aldermen, &o., and their successors forever, to 
establish, appoint, order and direct the establishing, making, 
ordering, laying out, amending and repairing of all streets, 
lanes, highways, alleys, water-courses, ferries and bridges in 
and through the said city of New York and Manhattan Island 
aforesaid, necessary, needful and convenient for the inhab- 
itants of tho said city and Manhattan Island aforesaid, and 
for all travellers and passengers there. Provided always 
that the said license so as above granted for the establish- 
ing, making and laying out of streets, alleys, highways, 
ferries and bridges be not extended, or be construed to ex- 
tend to the taking away of any person's right of property 
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without his or her consent, or by some known law of the 
said province." 

Under the first clause of this grant, the whole title and 
right of the crown of Great Britain in the existing streets 
and highways of the city passed to the Corporation. The 
right to the soil was in the Dutch government, and passed 
to the Duke of York as a royalty; that is, it was a public 
trust, to be employed for public benefit and use. No pro- 
position seems more clear than this. 

The next clause of the charter, contains a delegation 
of the whole power of the crown to open, alter and amend 
streets, but with a restriction upon that power, so that 
land could not be taken without the owner's consent, or 
by some known law of the province. 

The latter phrase must be considered in relation to 
streets to be opened through lands covered by the ground- 
briefs; next, through lands derived immediately from the 
crown; and again, through lands belonging to the city. 

If the view of the Urban servitude attached to all lands 
covered by the ground-briefs is correct, the occupation of 
such lands for streets, was under a known law of the pro- 
vince. As to the next class of lands, the Assembly of 
1683 was, as it is well known, the first introduction of a 
representative system in the colony ; and I do not find any 
law passed upon the subject between that year and 1691. 
Streets then from 1686 to 1691 through such lands could 
only be opened by consent. 

It will be afterward seen that the streets which were so 
opened between 1683 and 1691, ran through ground com- 
prsed in the ground-briefs, or which has been ceded. 

The streets, if any, which were run through land belong- 
ing to the city, of course continued in the city; and it is 
hereafter sought to be shown that a subsequent grant by 
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the Corporation, of an adjoining lot bounded on it, could 
in no case pass the title. 

A known law of the province to govern this power, was 
adopted in the act of October 9, 1691. < !! > That important 
statute is entitled, " An act for regulating the buildings, 
streets, lanes, wharves, docks and alleys of the city of New 
York." 

By the first section, the Mayor, Aldermen and Common- 
alty were to appoint a surveyor or surveyors of the build- 
ings, streets, lanes, docks, wharves and alleys of the city, 
to see that the same were laid out with uniformity accord- 
ing to such rules and orders of building and laying out of 
streets, lanes, wharves, docks and alleys as shall be estab- 
lished by the said Mayor, Aldermen and Common Council, 
who are hereby authorized and empowered to make such 
rules and orders for the regulation of such buildings, and 
also for such streets, lanes, &c, as shall bo found conve- 
nient for the inhabitants. 

The second section was in substance as follows: Whereas, 
in the laying out of the new lots for building, some con- 
troversy may arise by a lot or lots of ground, which if 
built upon, would be very incommodious and prejudicial 
to one of the principal streets of the city, and hurtful to 
the trade and health of the inhabitants. Therefore, be it 
enacted, that the Mayor, Aldermen and Commonalty in 
Common Council assembled, shall and may, and are hereby 
authorized to obstruct any building or buildings that may 
narrow the said street, or any other street within the said 
city. And the said Mayor, Aldermen and Common Coun- 
cil shall and may continue the street commonly called the 
Broad street, according to its present dimensions; and if, 
in the doing thereof, or in laying out for the future any 



(a) 1 Smith & Liv. 12. 
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streets, lanes, docks, wharves, alleys, etc., the}' do take any 
person's grounds, they are to give notice to the owners and 
parties interested in the ground to be so taken for the in- 
tent aforesaid. And to the intent that reasonable satis- 
faction may be given for all such ground as shall bo taken 
and employed for the uses aforesaid, the commander-in- 
chief and Council may assess the value of the lots now in 
controversy, and for other ground the Mayor, Aldermen 
and Common Council shall and may treat and agree with 
the owners and others interested therein. If no agree- 
ment was made, then the Mayor and Aldermen in their 
court, were to summon a jury before the said court of tho 
Mayor and Aldermen, to enquire and assess such damages 
and recompense as they shall see fit, to be awarded to the 
owners and others interested, according to several and re- 
spective interests and estates in any such ground, or any part 
thereof, for their respective interests and estates in the same, 
as by the said Mayor, Aldermen and Common Council shall 
be adjudged fit to be converted to the purposes aforesaid. 

" And upon the verdict of tho jury, and judgment of the 
court, and payment to the owners and others having es- 
tates and interests, or tender of the amount, tho judgment 
shall be binding upon and against the parties, their heirs, 
executors and assigns, and others claiming any title and 
interest to the said ground; and shall be a full authority 
to the Mayor, Aldermen and Common Council to cause the 
said ground to be converted and used for the purposes 
aforesaid." 

The third section related to the pitching and paving of 
streets, making sewers, drains, &c. 

And by the fourth section, " nothing herein contained 
shall be construed to change, alter, straighten, lengthen, 
narrow or enlarge any of the streets, alleys or lanes within 
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the city as they are now laid out and remain at the publi- 
cation hereof; nor to break through any person's ground, 
now in fence or inclosed, or to take any person's house or 
habitation." 

. This important statute continued in force until April 16, 
1787. C») It was then superseded by an act of the State. 
But this law contained almost identically the same provis- 
ions in its first and second sections, as in the first and sec- 
ond^ections of the act of 1691. And this law remained 
in force until the great change in the system consequent 
upon the act of April 1807, and carried out in the 177th, 
and other sections of the act of 1813. 

The first observation which occurs upon this statute, is, 
that the whole estate, right, title and interest of every 
party claiming the land, was to be appraised and paid for, 
and the lands and all estate therein upon such payment or 
tender, was judicially condemned. 

Next, the prohibition as to running through land fenced 
or inclosed, appears to have refered only to land so fenced 
at the date of the act. But as to houses, the provision ap- 
pears to have been prospective and general. 

Again, this great principle of the statute as to a compen- 
sation to owners, was now for the first time introduced 
into colonial, or I believe, into English law, upon streets 
and highways. The highway acts of the province and 
State for a long course of years, are without it. 

The operation of this statute, and that of 1787, may be 
considered in its application to streets of different classes. 

1st. All the old streets, as they existed in 1691, were to 
remain unchanged. The Common Couucil could not alter 
them — a particular act of the Legislature was necessary. 

2nd. But the statute applied to streets run through any 
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parcel of ground included in a ground-brief of the Dutch 
government, confirmed by the English. 

3rd. Next to streets run through lands granted in the 
.first instance by the English authority. 

And in either case streets were acquired by the city in . 
,pne,of these modes — 

By the verdict and judgment of the court, under the act 
of'ki'.'l a:sii 1787; or by agreement between the Corporation 
And owners, and a cession of the land to be taken upon a 
consideration; or again, by the adoption as a public street 
of a way laid out by the owners through their private lands. 
Generally it it will be found that in the latter case within 
the period now treated. of, cessions of the land were made. 

The law of 1787 continued in force until the act of 1807, 
\ and to a considerable extent until 1813. 

Before proceeding to consider the facts and law arising 
under these different classes, the remaining statutory pro- 
visions should be referred to. 
t By an act of the 7th of March, 1793, (§ 111,) it was pro- 
vided, that all the estate, right, title, interest, claim and 
demand whatever of the people of this State, of, in, and to 
all lands heretofore at any time left for streets or highways 
in the city of New York, by any person or persons whom- 
soever, shall be and hereby is vested in the Mayor, Alder- 
men and Commonalty of the city of New York, and .their 
successors, for the use of streets and highways. 

This section is re-enacted in the 192d section of the act 
of 1813. 

)£ The law of April 9, 1807, (Session Laws, 30th sess. chap, 
115,) appointed Gouverneur Morris, Simeon De Witt and 
John Rutherford, Commissioners of Streets and Roads for 
the purpose of performing the duties prescribed by the act. 
The 4th section provided, " that it should be lawful for 
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the said commissioners, or any two of them, and they shall 
have and possess exclusive power to lay out streets, roads 
and public squares, of such width', extent and direction as 
to them shall seem most conducive to public good; and to 
shut up, or direct to be shut up, any streets or parts of 
streets which have been heretofore laid out, and not ac- 
cepted by the Common Council of the city of New York, 
within that part of the said city to the northward of a line, 
commencing at the wharf of George Clinton, on Hudson 
river; thence running through Fitzroy road, Greenwich 
lane and Art street, to the Bowery road; thence down the 
Bowery road to North street; thence through North street 
in its present direction to the East river. And no square 
or plot of ground made by the intersections of any streets 
to be laid out by the said Commissioners, shall ever, after 
the street around the same shall be opened, be, or remain 
divided by any public or open lane, alley, street or tho- 
roughfare." 

The maps and surveys to be made by the Commissioners, 
were to be filed, one copy in the office of Secretary of State, 
one to belong to the Common Council of the city, and one 
to be filed with the clerk of the city and county. 

By the 8th section, the plans and surveys of the commis- 
sioners, or any two of them, in respect to the laying out of 
streets and roads within the boundaries aforesaid, and the 
maps of the same so to be made by them, or any two of 
them, as aforesaid, shall be final and conclusive, as well in 
respect to the said Mayor, Aldermen and Commonalty, as 
in respect to the owners and occupants of lands, tenements- 
and hereditaments within the boundaries aforesaid, and in 
respect to all other persons whomsoever. 

And the 9th section provided, that whenever the Mayor, 
&c, should be desirous to open any street, road or public 
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place so to be laid out, it shall be lawful for the said 
Mayor, &c, to agree with the owner or owners of the 
lands, tenements and hereditaments as will be required for 
that purpose, for and about a reasonable compensation to 
be made to him, her or them for such lands, tenements or 
hereditaments; and in case of disagreement, or infancy, in- 
capacity, or absence, to apply to the Supreme Court for the 
appointment of commissioners to estimate the damage of 
such owners. Other provisions ensue; and it is declared 
that upon such assessment being completed, the said Mayor, 
Aldermen, &c, shall be and become seized in fee of all such 
lands, tenements and hereditaments; and thereupon the 
said Mayor, &c, may take possession of the same without 
any suit or proceeding at law for that purpose; in trust 
nevertheless that the same be kept open for a public street, 
road, or public square, forever. 

It is unnecessary to refer more particularly to the act of 
1813, in this connection, further than to state, that after 
providing the system of commissioners, applicable to streets 
not included in the map of 1807, as well as those included 
in it, it contains a clause vesting the fee of the lands taken, 
in the Corporation, upon the confirmation of the report, 
and authorizing a summary possession to be taken. " In 
trust nevertheless that the same be appropriated and kept 
open for, or as part of a public street, avenue, square or 
public place forever in like manner as the said public 
streets, avenues, squares and places of the said city are, 
and of right ought to be." 
p a i,i ic It will be useful in this place to notice a distinction which 
hig ways j g to jj e f oun( j r rom a Tei .y ear ]y period between streets 
within the city, and public highways. So early as the 23d 
of January, 1618, we find an ordinance prohibiting wooden 
or platted chimnies to be built between the Port and Fresh 
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water. On the 29th of May, 1656, the Fresh water is again 
pointed out as a limit. 

In November, 1673, a particular set of instructions was 
given to the overseers of fences and highways, between the 
Fresh water and Harlem. The under sheriff and schepens 
of the suburbs, between Harlem and Fresh water, were to 
perform various duties. And among other things the 
schout was to receive a bounty for every wolf shot on the 
island this side of Harlem. 

So in the boundaries of the wards, in 1683, the Outward 
is to contain the town of Harlem, with all the farms and 
plantations on the island of Manhattan, from the north 
side of the Fresh water. 

An order was passed on the 18th of April, 1671, by 
which the magistrates of Harlem and overseers of the high- 
way, beyond the Fresh water, were to lay out anew the 
the carriage-way between the city and the village of Har- 
lem. See also an order of the 16th of February, 1672. 

The first statute I have traced, is that of the 6th of May, 
1691. W It provided that the freeholders of each town in 
the province, should be authorized to choose annually three 
overseers for the laying out and amending the highways 
and fences within the bounds and limits of their respective 
towns; who were empowered to lay out, set forth, regulate, 
and amend, all such highways and fences as should be es- 
tablished in such manner, form and way as should be agreed 
upon by the majority of the freeholders of each of such 
towns, subject however to the consent and approval of the 
next Court of Sessions of the peace; otherwise to be of no 
force or virtue. 

This act did not extend, or was not supposed to extend 
to the city of New York; for we find that on the 1st of 
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October, 1G60, the statute before mentioned relating to 
the streets, was passed. 

In June, 1703, an act was passed for laying out public 
roads or highways throughout the colony. It provided, 
among other things, that there should be laid out, pre- 
served, and kept forever, one public road, or highway, to ex- 
tend from the now site of the city of New York, through 
the city and county of New York, and the county of West- 
chester, to be a public highway from the city of New York 
to the colony of Connecticut. The road was to be four 
rods wide. 

Commissioners were appointed to lay out the roads in 
the several counties of the State. For New York, William 
Anderson, Elem Blsworth and Peter Oplenus were ap- 
pointed. 

This act was renewed in 1707, and again in 1708. 

We find among the records of the Corporation, a minute 
of the lGth of September, 1785, directing the surveyors to 
lay out a public road from the house of Benjamin Peck, in 
Queen street, to the Fresh water, as the same was laid out 
on the 21st of June, 1707, by William Anderson, and others, 
appointed by an act of the General Assembly, made in the 
second year of Queen Ann (1703) entitled " An act for laying 
out public highways thoughout the colony." 

So on the 9th day of February, 1735, the highway was 
ordered to be laid out from Spring Garden to Fresh water, 
and from the gate, at the end of Queen street, to meet the 
other road at Fresh water. 

The act of 1703, in its general application to the coun- 
ties, remained in force, under successive renewals, until the 
revolution. An act of the State was passed on the 4th of 
May 1784. This extended to most of the counties of the 
State. Suffolk and Richmond were afterward added. It 
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did not include Now York. If the road was laid out 
through improved or inclosed land, compensation was al- 
lowed, to be fixed by two justices and twelve men. The 
counties and towns were to pay the damages in the same 
manner as the common public charges were defrayed. 
No highway was to be run through an orchard or garden, 
without the consent of the owner. 

This act was repealed, and a new one was substituted on 
the 6th of April, 1801. (Sess. Laws, 24th sess., chap. 186) 
and this applied to all the counties except New York, Suf- 
folk, Kings, Queens and Richmond. 

The act of 1801 applied to all counties except New 
York, Kings, Queens, Suffolk and Richmond. The Com- 
missioners were authorized to lay out new roads. The fif- 
teenth section contained the same provision as in the act 
of 1784, that where the road was run through inclosed and 
improved lands, compensation was to be made through a 
jury for the damages sustainedby the owners by reason thereof. 

There was the same prohibition against running through 
orchards and gardens without a consent. 

The act of March 19th, 1813, (Sess. Laws, 36th sess., 
chap. 33,) renewed these provisions, with modifications, 
and added other clauses. A power was given in the first 
section, to discontinue old roads, as well as to open new 
ones. The provisions as to running a road through im- 
proved lands, or orchards of a certain growth, were sub- 
stantially the same. 

This act, however, contained in the 10th section, a new 
provision. When any road shall run through the lands of 
any person, or along the boundaries thereof, in whole or in 
part, and the same shall become unnecessary, or be discon- 
tinued by reasou of some other road to be established and 
laid out by virtue of this act through the lands of the same 
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person, the jurors or commissioners making the assessment 
shall take into calculation the value of such road so dis- 
continued or become unnecessary, and the benefit resulting 
to such person by reason of such discontinuance, and make 
deduction from the amount of such assessment accordingly, 
and the balance and no more shall be the sum to be paid 
for the opening such new road; and thereupon it shall be 
lawful for the owner of the land to inclose so much of the 
road, so discontinued or become unnecessary, as shall run 
through his land, along the boundaries thereof. 

This section is re-enacted in substance in the 88th sec- 
tion of the General Highway Act. (Part 1, Tit. 1, Art. 1, 
Chap. 16.; The clauses italicised are omitted. 

The general principles of the act of 1813, are found in 
the existing law. (1 R. S., 628, &c.) 

But a marked variation of language is to be found in the 
former statute, that of April 2, 1801, (Sess. 24, chap. Ill,) 
relating to the counties of Kings, Queens, Suffolk and 
Eichmond, which act, I believe, remained in force until 
that of February 23, 1830. (chap. 56.) The language 
there is, that the Commissioners should not lay out any 
road through any person's land without paying him the true 
value of the land so laid out into a highway or road, with 
such damages as he shall sustain thereby. (§ 1.) The 
twelve freeholders summoned are to assess the value of the 
lands and damages, with the charges, and the same are to 
be raised among the contingent charges of the county. 

The act of 1830 deviates from this phraseology, and 
adopts that of the general statute, viz : damages caused by 
the laying out of such highway. 

The act of 1703, with its renewals, appears to -have re- 
mained the law of the colony until 1774. By an act of the 
9th of March, in that year, the Mayor, Aldermen and Com- 
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nionalty were appointed Commissioners to alter and make 
new roads; provided that the alteration be done with the 
consent of the owners of the contiguous lands. This act was 
to expire the 1st of February, 1Y77. It was renewed by 
the Legislature of the State, in substance, by an act of the 
21st of March, 1787, the provisions of which are to be 
found in the 193d and 197th sections, of the act of 1813. 

There is not at present, however, any power in the 
Mayor, &c, to lay out new roads under this class of sta- 
tutes. Their authority is only to regulate and preserve 
those in existence. 

There were also some special statutes in relation to 
roads, passed in the colonial days. 

In 1715, an act was passed for making and keeping in 
repair, the Post road, from New York to King's bridge. 
This act was renewed in 1720; again in 1728, and in 1736. 
In 1741, a provision was made, by which the part of the 
road from the house of one Anderson to the limit of Har- 
lem patent, was to be kept in repair by the inhabitants of 
the Bowery division of the Out ward; and from the south 
side of the Harlem patent to King's bridge, by the inhabi- 
tants of the Harlem division, as had formerly been done. 

I also refer to an act of March 24th, 1772, and to an- 
other of February 8th, 1774. 

One other statutory provision should be referred to. 

By the tenth section of an act of April 2, 1803, (Sess. 
Laws, 25th sess., chap 70.) it was provided, that no new 
street should thereafter be laid out in the said city, except 
with the approbation and permission of the Mayor, Alder- 
men and Commonalty in Common Council convened; and 
if any street should be laid out without such permission, it 
should be lawful for the said Mayor, Aldermen, &c, by 
by-laws or ordinance, to direct the same to be stopped up, 
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and all buildings adjoining thereto to be removed by the 
proprietors or occupants, within such times and under such 
penalties as they shall think proper. 

This act remained in force, at any rate, until the revision 
of 1813. It was in its terms prospective. 

By the 11th section of the same act, all streets, not al- 
ready named and opened, should be considered new streets 
within the meaning of the preceding section. 

The streets of the city, with a view to the question of 
title and use, may be classed, as was before observed, thus — 

1. Streets opened under the system established by the 
act of 1807, with its numerous variations in subsequent 
statutes, and when the proceedings are conducted pursuant 
to the provisions of the act of 1813, and its amendments. 

2nd. Streets opened under the act of 1691, and its re- 
newal in 1787, and pursuing their provisions. 

3rd. Streets opened under the Dutch government prior 
to the surrender in 1664. 

4th. Streets opened by individuals through their own 
lands, and finally adopted by the Corporation as public 
streets; and either formally ceded, or adopted by unequiv- 
ocal acts and used as such. 

The second and fourth of these classes may be considered, 
first, in relation to lands covered by the Dutch ground- 
briefs; next, in relation to land granted directly by the 
English government; and lastly, in relation to lands 
granted by the Corporation to individuals. 

5th. Private ways or streets opened by individuals, and 
never accepted or taken as public streets. 

I. I apprehend that the points which may be considered 
as settled in our courts, are the following. 

The question where the fee of land in a street adjoining 
grounds sold in the city of New York, vests, varies in the 
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following oases. I speak of deeds containing words which, 
in the case of highways in the country, would carry the 
grantee to the middle of the way. 

1st. If a grant of land bounds upon a street, laid out on 
the map of 1807, and the land in the street is owned by 
the grantor, the fee does not pass. It remains in the gran- 
tor, and when the street is opened, compensation, though 
nominal, must be made to him. 

2nd. If the grant bounds upon a street, not laid out 
upon the map of 1807, or by the statutes changing it, but it 
is subsequently taken and opened by the Corporation un- 
der the act of 1813, the same is the result. 

But in both cases, having bounded the grantee upon 
what becomes a public street, the grantor has given an ease- 
ment over the ground which is perpetual, and renders hi s fee 
of but nominal value. Still it is the fee, and must be extin- 
guished by paying him a sum of money, and thus transfer- 
ring the fee to the Corporation under the act of 1813. 

3rd. But if a street has been opened by an owner through 
liia own land, and such street is not taken by the Corpo- 
ration as a public street, but under proceedings, or by the 
force of the law becomes closed, then the grant is to be 
construed as transferring the soil to the middle of the 
street. 

That these are the results of what are termed the street 
cases, and of the decisions of the Superior Court of New 
York, will, I think, be apparent upon a brief review of 
them. 

We must notice that the Supreme Court has, from the 
beginning, been consistent in holding, that the fee in the 
two first cases above stated, continued in the grantor. 
The inconsistency wdiich the eminent counsel in one of the 
Superior Court cases, dwelt upon, was merely in holding 
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in the first place, that the fee was to be considered as of 
the full value of the land; while afterward the court 
treated it as but of nominal value. 

In the Mercer street case, (4 Cowen, 423,) the court held, 
that the grantor, who had conveyed lots, bounded on 
Mercer street, retained the fee, and was entitled to pay- 
ment of the full value of his land, notwithstanding his 
grant. 

In the Sixteenth street case, (1 Wendell, 262,) the same 
doctrine of ownership was adhered to; but it was so far 
modified in its application as that the value of the fee to 
the vendor was held to be nominal only, by reason of the 
easement granted to the purchasers. 

In the Lewis street case, (2 Wendell, 472,) the court ex- 
pressly say — That they adhere to the doctrine that the fee 
in a street of the city does not pass to the purchaser of lots 
bounded on it, as it would do in the case of a boundary on 
a public highway, — and they lay it down explicitly, that 
whether the boundary is on a street, laid out by the Commis- 
sioners of 1807, or on a map made by the owner of lands, 
in reference to which sales are made, ths grantor retains 
the fee of the land subject to the casement. 

See also Livingston vs. The Mayor, &c, (8 Wendell, 85,) 
relating to Attorney and Ridge streets, both of which were 
south of the lines of 1807. 

Again the subject was considered in the Thirty-second 
street case, (19 Wendell, 128.) The map by which sales 
had been made, designated the streets and avenues as they 
had been laid down on the map under the statute of 1807. 
In the conveyances the purchasers were bounded on the 
streets. Judge Bronson says — " If we stop here, it is then 
a settled question that the grantee was only entitled to a 
nominal sum for the fee of the land in the site of the street, 



EIGHTS IN STREETS. 



when it should be taken by the Corporation; and had he 
sold the land in the street to a third person, his gra.ntee 
would have had no greater right." 

This was followed by the Twenty-ninth street and the 
Thirty-ninth street cases, (1 Hill, 189 and 191.) In the 
former, Justice Bronson says, " Having sold lots and 
bounded the purchasers by the streets, as it is laid down 
on the city map, he has adopted the map, and dedicated his 
land in the site of the street to the public use." He con- 
sidered that the dedication as a public street, extended to 
all his lands in the same block; or in other words to the 
next cross street or avenue on each side of the lots sold. 

In the latter case, the grant was to the centre of the 
street, but referring to the map it showed the intention of 
both the grantor and grantee, that the street should be a 
public street. 

The principle of the decisions is also settled to be, that 
the selling lots by a description bounding upon the streets 
or avenues of the map of 1807, is an adoption of the map, 
and a dedication of the land in the street to the public use. 
And so if the grantee is run to the centre of the street, but 
takes it by a reference to the map, he takes it in like man- 
ner as the grantor held it, and is entitled only to nominal 
damages. 

The decision in Livingston vs. The Mayor, in the Court 
of Errors, related to streets, (Eidge and Attorney,) laid 
down on a map of 1803. The Chancellor distinctly recog- 
nized the fee being in the grantee. He says — " All that 
the grantor had a right to claim was the value of the 
streets, subject to the right of his grantees to have them 
permanently kept open; in other words, the mere value 
of the legal title, subject to the easement or urban servi- 
tude." (8 Wendell, 99.) 
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It may be noticed that in White vs. Flannigan, (1 Me- 
Gruder's Maryland Rep., 539,) these decisions of our Su- 
preme Court are recognized and approved. 

The cases in the Superior Court rest upon a totally dif- 
ferent principle. 

In Jones vs. Carman, (2 Sand's S. C. Rep., 234,) a grant 
was made in April, 1806, in which one of the boundaries 
was, " southerly by the northerly line or side of Thomas 
Burling's lane." It was held that no part of the lane 
passed. The distinction was taken between a boundary 
along a road, or upon a road, or running to a road, and 
where the description is along the side of a road. In the 
latter case, the grant is restricted, and does not extend to 
the centre. The learned Judge refers to the previous de- 
cisions in that court, and says, " We also held that this 
rule of construction applied to city lots as well as to farms 
in the country. In some of the reported cases of applica- 
tions to the Supreme Court to confirm assessments, it is 
intimated, that in respect to this rule of construction, there 
is, or may be a distinction between city lots and country 
farms; but we expressly repudiated such a distinction." 

In Herring vs. Fisher, (1 Sandf. S. C. Rep., 344,) the 
case was this — Elbert Herring died, seized in 1773, of a 
tract of land. There was an agreement in 1784, between 
the heirs and others entitled under him, to lay out a road 
or highway three rods wide, between their lands — each 
party to contribute half. " To be opened when the parties, 
or either of them, think fit, and when opened, to be and re- 
main a public and common highway." 

The description in the deeds in question, being carefully 
analyzed by the learned Judge, led to the conclusion, that 
by their true construction, and under the cases respecting 
highways, the centre of a certain street was included. He 



RIGHTS IN STREETS. 



adds, tha t had the terms been less explicit, yet the decisions 
as to boundaries along highways would have carried the 
grant to that extent. 

Adverting to the street cases, he observes " that the court 
was not determining the construction of a conveyance of 
city lots, but of a country farm. The Herring farm, at 
the date of this conveyance, was literally in the country, 
and Amity lane when first laid out, and for many years 
afterward, was nothing more than a country road." 

The court, however, do state, " that it cannot be ques- 
tioned, that by the dedication of Amity lane as a public, 
road, and the long continued use of it as such, it became a 
public highway in the ordinary and legal sense of that 
term." r- 

With great respect, this scarcely seems warranted by 
the facts in the case. There does not seem enough to es- 
tablish an adoption by the Corporation asa public street. 
The public use is not sufficient. The authorities upon this 
point are hereafter stated. 

Again, there is strong evidence, out of the ease, to show 
that it never was so adopted. 

In July, 1831, (Board of Assistants, Doc. B, p. 332,) the 
subject of Amity lane was much considered. An elaborate 
opinion was given by the then counsel, (the present Judge 
Emmet,) in which he traced its history. He refers to the 
deed of 1784. He observes that such deed did not create 
the lane a public highway — that he could not discover it 
was ever so opened, at least until a few years past, not 
enough to make it a highway in law, &c. He quotes an 
opinion of Ogden Edwards, Counsel of the Board, given in 
1823, that Amity lane had never been a public road or 
highway, and could not be treated as such. He adds the 
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opinion of Judge Ulshoeffer, when counsel, given in 1825, 
to the same effect. 

Mr. Emtnet adopted these conclusions, and was of opin- 
ion that the act of 1818, as to closing streets, did not ap- 
ply to a private road or lane. He recommended that it 
be first opened under the act of 1813, and then such por- 
tions of it as might he thought proper, could he closed. 
This led to the closing in 1833, noticed by the court. 

The court adverts to a resolution of the Corporation, in 
1806, as showing that they considered it a public street. 
But at that time, the act of April 2, 1803, was in force; 
and that act particularly applied to private roads, and 
gave the power of closing them. (See the act ante p. 271.) 

The other case in the Superior Court, Hammond vs. 
McLaughlin, (1 Sand. S. C. E., 340,) was in like manner 
the case of a strip in a street, (Catharine street,) never 
adopted by the Corporation, but closed up by legal pro- 
ceedings. 

It must be examined whether the street cases do not ac- 
tually involve a judicial determination of the point, instead 
of mere intimations of opinions. 

The statute requires an estimate and payment of the loss 
to all the owners, lessees and parties interested in the land 
to be taken. Unless this is done, the act is not complied 
with, and the soil for the street is not legally taken. The 
Supreme Court say, the soil is in the grantor, in the cases 
referred to; and although of little value, one dollar must 
be at least allowed and paid to take it from him, and vest 
it in the city. But if the fee is not in the grantor, but 
in the grantee, and no allowance is made to him, his title 
is not divested; and the consequence would be, that a vast 
number of the streets opened in the last twenty years, have 
been opened without complying with the statute, and 
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opened illegally. The Supreme Court had to say explic- 
itly in whom the fee resided to legalize an opening, and 
they have said so. 

And all that can be said of the case of Child vs. Starr, 
(4 Hill, 489,) is that the Court of Errors would not carry 
the principle of the street cases so far as to apply it to 
the claims of riparian owners on inland streams running 
through a city. 

In every street then opened under the provisions of the 
acts of 1807 and of 1813, the fee in the soil is vested in the 
Corporation. It is divested from the original owners. It 
may be that it is still a qualified determinable, fee, so 
as that upon closing the street by public authority, the soil 
may revert. This question will be afterward examined. 
But, subject possibly to this modification, the fee is entirely 
placed in the Corporation. But it is so vested in trust for 
the use of the inhabitants and travelers. Here is the defi- 
nition of the object, and the limitation of the power. 
What is a lawful exercise of the trust, and what a breach 
of it, has of late been the subject of much judicial decision: 
and as it is now to receive an exposition in the highest 
courts, any remarks of the author would be idle. 

It must be considered, however, as settled law in our 
State, until the Court of Appeals pronounce otherwise, that 
the establishment of railroads is within the compass of the 
powers of the Corporation. And it is submitted that this 
power must be placed, and cannot by sound reasoning be 
otherwise sustained, upon the fair construction of the pow- 
ers given in the charter. W 

It follows also, that the owners of lots on a street thus 
judicially condemned, have no other rights or privileges 

(a) Hudson River Railroad Company, and the other cases in the Note, 
Appendix, No. 63. 
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connected with the soil of the street, than the citizens or 
travelers generally, except in the cases in which rights 
exist of the same nature as between contiguous owners, and 
where ordinances give particular privileges. 

2nd. The next subject of consideration was the opera- 
tion of the act of 1691, and afterward of that of 1784, in 
relation to streets laid out after 1691, through lands in- 
cluded in the Dutch ground briefs. 

It will be seen in the note, W and diagram, that William 
street and Nassau, street from Maiden lane to about Ann 
street, and John street, and Fulton street, were laid out 
through the parcel of ground granted to Cornelius Van 
Tienhoven, by the Dutch governor in 1644. From Haber- 
drinck's will and the partition map of 1696, it appears, 
that the then owners "had laid out convenient streets 
through the ground." They acquired title in 1675. I 
think it probable that Nassau and William street were 
opened before 1696. William (ealled South,) was opened 
in 1693, up to Maiden lane.O All these streets are men- 
tioned in the deed and map of 1696. It will be considered 
however, for the following argument, that they were then 
just laid out. 

In this connection, Liberty street, (then Crown street,) 
may be referred to. On the 27th day of August, 1695, the 
Common Council directed a warrant to be issued to sum- 
mon a jury to assess the compensation to be paid to Oloff 
Stephanus Van Cortlandt and others, for land to be taken 
to enlarge the New street, near Maiden lane, to the end 
that they who desire such street may satisfy the same. 

John street, Fulton street, Nassau, and William were 

(a) Appendix, Note 64. 

(4) Deed from G. De Ross, &c, Ex'r. of Rachel Van Tienhoven, July 29, 
1693. 
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adopted by the Common Council as public streets, as is 
proven by ordinances for paving, lighting, repairing and 
regulating; in the case of John street also, by applica- 
tions to widen and alter in 1793 and in 1835. Crown 
street ran to its junction with Maiden lane, through the 
land granted to Jan Jansen Damen, in 1644. 

I have previously submitted the following propositions: 
That where the streets were laid out through any granted 
land during the prevalence of the Dutch government, the 
soil could be taken without compensation; and when taken 
it vested absolutely and without condition in the govern- 
ment. 

That the equitable modification of this rule, found so 
early as 1656, in the Dutch ordinance, which required a 
compensation to be made, where gardens or inclosed ground 
were broken in upon, strengthened the case, and more effec- 
tually ratified the absolute vesting in the public power. 

It was next submitted that this servitude attached to all 
lands granted by the Dutch government, the title to which 
is derived from such grants; that the Dutch ground-briefs 
are undeniable sources of titles ;(°> that the stipulations of 
the surrender of 1664 secured them, with all their privi- 
leges to the possessors; that the confirmations were only 
meant, and could only operate, to annul the clause of feudal 
allegiance; and that all who were thus secured in their 



(a) I may add to the observations before made the statement of Mr. 
Clayton, in the Pea Patch case, (Wallace's Reports,) that the grants is- 
sued by the officers appointed by the Dutch Director General, in New York, 
was the source of the titles to considerable parcels of land in Delaware. 
Judge Cady, also in the case of the People vs. Clark, (10 Barbour, 741 ,) 
gays, that the sources of all the titles in the State, are the Dutch or Eng- 
lish patents. Every man who on the 20th day of April, 1777, owned an 
inch of land in this State, held it under a grant from the king, or under a 
Dutch grant. 
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titles, remained subject to the servitudes or burthens which 
affected their lands before. 

It was submitted, that the English government succeeded 
to this royalty or branch of the right of eminent domain: 
that it vested in the crown, and through the crown in the 
Duke of York. The right to open streets was to be exer- 
cised by the governors, unless restrained by law. Governor 
Dongan transferred the exercise of the power to the Cor- 
poration, but with the restriction that property could not 
be taken but by consent, or by a law of the province. 
Speedily thereafter a law of the province, was enacted, viz: 
the statute of 1691, prescribing how land should be taken 
and condemned by process of law. 

Now one of two conclusions is inevitable. The fee in 
the soil of streets run through such lands, passed to the 
Corporation upon proceedings had under the statute of 
1691, and of course of 1784; or the fee vested in the En- 
glish government, and as a transmitted royalty came to 
the State. 

And here a provision of the act of October 22, 1779, ( 0> 
is pertinent. It was declared that " the absolute prop- 
erty of all lands and hereditaments, and of all rents, roy- 
alties, franchises, prerogatives, privileges, escheats, forfei- 
tures, debts, dues, duties and services, and all right and 
title to the same, which next and immediately before the 
9th day of July, 1776, did vest in, or belong, or was or were 
due to the crown of Great Britain, be, and the same, and 
each and every of them, are hereby declared to be, and 
ever since the said 9th of July, 1776, to have been, and 
forever hereafter shall be, vested in the people of this State, 
in whom the sovereignty and seignory thereof are and were 
united and vested on and from the said 9th of July, 1776." 



{a) 1 Greenleaf, p. 81, § 14. 
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This shows the great importance of the act of March 
7, 1793, vesting the whole title of the people of the State 
to lands left for streets in the city of New York, by any 
person or persons whomsoever in the Corporation. A 
large number of streets had been opened between 1691 and 
that date under the statutes; or had been opened by indi- 
vidual proprietors and ceded; or had been so opened, and 
expressly taken and adopted as public streets. If opened 
through places held under Dutch ground-briefs, some pub- 
lic authority took the land absolutely and as of right. If 
the Corporation did not take the fee under the act of 1691, 
the State did. And thus the statute of 1793, receives 
force, meaning and operation. 

The phraseology used, " lands left for streets in the 
city," is, I submit, equivalent to separated or taken out for 
streets. This is the philological and rational sense. 

The distinguished counsel for the plaintiffs, in the Broad- 
way case, sought to restrict the objects of the statute to 
land in the streets, which had fallen to the State by escheat 
or forfeiture. 

As to the latter, the system of the State, which com- 
menced with the act of attainder of the 22d of October, 
1779, (6) was to sell all confiscated lands as speedily as pos- 
sible, for which purpose Commissioners of Forfeiture were 
appointed. See also the preamble of the statute of 12th 
May, 1784. An examination of the records in the Regis- 
ter's office, will show how extensively this was carried out 
by sales before 1793. 

Now, upon the theory of the eminent counsel, the title 
to the street adjoining every parcel, actually sold by the 
Commissioners of Forfeiture, had passed to the purchasers 
under the act for all the estate and title of the attainted 



(a) Jones & Verrich. 



(4) 1 Greenleaf, 28, § 15. 
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persons was to be sold. The statute of 1793 then, as to 
such portions of the streets, would have been not only un- 
meaning, but unlawful. 

Nor can it be imagined, that the State meant to change 
such an operation as to future sales, and to give only the 
lot to the purchaser, and the adjoining street to the city. 
We may reasonably conclude that the Legislature had not 
this distinction in contemplation when passing the act of 
1793. 

A similar course of remark will apply to the case of es- 
cheats suggested. 

A more comprehensive view of the statute, I conceive, 
will be the true one. The charter of 1686, had transferred 
every estate or royalty of the crown to the Corporation, in 
all the streets then laid out. 

The act of 1691, when considered under the light of 
these principles, has a new and important character. It is 
not the grant of an authority to open and regulate streets. 
I am still speaking as to lands within the ground-briefs. 
It is a restriction of the power of the Corporation confer- 
red by the charter. It prescribes that houses shall not be 
taken but by consent; and directs that in all other cases, 
compensation must be made to the owner, unless he volun- 
tarily cede the land. 

If there was any title, royalty, duty or service vested in 
the crown of Great Britain, on the 9th of July, 1776, in 
any other streets, that title passed to the State, and from 
the State to the Corporation; and if any such title, franchise, 
duty or royalty had vested in the State after July, 1776, 
down to the passage of the act in any other streets, that 
also passed. The like reasoning covers the period from 
1793 to 1813, when the vesting clause of the former act 
was renewed. 



t 



RIGHTS IN STREETS. 



295 



And as to the proposition now discussed, it has been, I 
trust, made out, that a royalty, duty, or service did vest in 
the sovereign power, as regarded all lands, the title to 
which was derived from a Dutch ground-brief; that such 
was an urban servitude by which the land could originally 
have been taken without compensation; and when taken, 
with or without it, vested absolutely in the State or its 
grantee. When taken upon compensation made, equity 
was united with law. 

2. The next subject of consideration is the effect of the 
statutes of 1691 and of 1784, where streets have been opened 
under them, through lands, the title to which is directly 
derived from English patents. 

It is in the first place to be noticed, that the statute ex- 
pressly provides for taking " lots," and " ground," " and 
for assessing the damages and recompense to be awarded 
to the owners and others interested, according to their es- 
tates and interests, and for their estates and interests." 

The whole fee therefore could be paid for under the act. 
Compensation could be made for the whole; and then the 
land is condemned judicially to be converted by the Cor- 
poration for a public street. 

Next, we must observe the very important difference in 
the language of this act, and the phraseology of the high- 
way acts. In the first case, the ground and the estate, 
right, title and interest of the owners and others interested 
therein is be taken, valued and paid for. In the latter, 
the loss by reason of the laying out of the road is to be es- 
timated. 

Again, the fact must be borne in mind, that with some 
qualifications, such as houses and inclosed lands, specially 
adopted, and with some exceptions by particular statutes/"' 



(a) The act of October 14, 1732, as to Suffolk county, is an example. 
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the highways were run through lands, without making 
compensation at all. See the reference to the highway 
acts, ante p. 276. 

These observations will assist in determining the present 
question, viz: whether a fee did not pass to the Corpora- 
tion to streets opened under the act in question; or did not 
pass out of the owner and to the State, and from the State 
to the city by the statute of 1793. 

1st. I conceive it to be the rule of the common law, that 
highways could be opened through the land of private 
owners, by authority of parliament, or of the crown, with- 
out making compensation. The theory of that law was, 
that the king was the ultimate source of title to all the 
lands of the kingdom. There was, I conceive an implica- 
tion in every grant of this servitude. This rule has been 
recognized in various States of the Union 

In Pennsylvania, it was so held in the case of McGlen- 
naehan vs. Curwan, (6 Binney, 509.) The decision rests 
mainly, as to inclosed lands, upon the terms of Penn's con- 
ditions; but as to unimproved lands, upon the general law 
and subsequent statutes. 

In South Carolina it was recognized in the case of Rob- 
ert Lindsey and others, commissioners for making a new 
street, (2 Bay, 38.) The doctrine was distinctly held by 
two of the Judges. The citizen took his land subject to the 
burthen. This was no violation of magna carta, but part 
of the Lex Terrae, before that was obtained. The argu- 
ment of the Attorney General is full of ability and learn- 
ing. Burke, Justice, was of opinion that land might be 



(1 S. & L., 208.) The Commissioners were to assess the true value of the 
land taken, and also the damage sustained by running the r6ad. So the 
act as to Ulster county, when the land was improved or inclosed, con- 
tained a similar clause. (Ibid. p. 846.) 
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taken for public use, but that compensation ought to be 
made. Justice Wake was of the same opinion, and gave 
his reasons at length. 

But in Patrick vs. The Commissioners of Cross-roads, in 
Charleston, (4 McCord, 541j the question was considered 
as settled, that the Legislature could pass an act to run a 
street through private lands without compensation. 

Our highway acts, from 1691 to 1880, prove the same 
rule to have prevailed in New York. It is not necessary 
to consider the operation of the constitution of 1845 upon 
this subject. 

2nd. I apprehend that this rule is the foundation of the 
doctrine, that the fee in highways continues in the owner. 

The principal English cases sustaining this doctrine, and 
that of a reverter to the owner, rest upon or are consistent 
with the fact of the land having been taken by the sover- 
eign power for public use, without payment. Devasten vs. 
Payne, 2 H. Y., Black, 52*7; Goodtitle vs. Alker, 1 Bur- 
rows, 183; 1 Wilson, 107; 6 East, 154. See also Viner 
Tit. chemin Private, vol. 2. 

The law, says Lord Coke, presumes the way was first 
taken out of the lands of the party that hath other lands 
adjoining. 

In the leading case of Jackson vs. Hathaway/") in our 
own courts. Justice Piatt implies that this is the basis of 
the rule. He says, " When the sovereign imposes a public 
right of way upon the land of an individual, the title to 
the former owner is not extinguished, but is so qualified 
that it can only be enjoyed subject to the easement." 

And this is distinctly recognized in the case in Georgia, 
from Charleton's reports, hereafter mentioned. 



(a) 15 Johns. Hep. 446. 
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The leading cases in our own country are cited in the 
the note>) 

The great mass of these cases settle no more than this, 
that as between a grantor and grantee, the foe to the mid- 
dle or the whole of the highway, passes to the latter. 
They are all consistent with the doctrine of reverter where 
no compensation had been paid. I do not find a dictum 
that there is a reverter where compensation has been paid, 
except in the case in Mississippi; and there it is not 
stated whether it was the land that was paid for, or the 
easement only. 

Beesen's case deserves careful examination. The road 
in question had been taken under statutory provisions, 
compensation made, and the parcel judicially condemned. 
A flood carried it away, and proceedings were instituted 
to lay a new road over adjoining land of the same owner, 
without payment. It was held that the old road was at 
the risk of the public, and not of the owner, and a new one 
must be paid for. 

In all cases in which the use of the soil — the easement 
only, has passed to the public, these cases determine the law 
in this manner. They do not settle when, and how, the land 
itself passes from the owner to the public. When this 
takes place, the fee does not reside in either party, and 
there can be no resumption of the road by either. 

I now proceed to some important cases more distinctly 
pertinent to the present question. 

Mayor of Savannah vs. S. B. Company, (R. M. Charl- 
ton's Reports, 342.) The propositions maintained by the 
learned Judge are these : 

(a) Fairfield vs. Williams, 4 Mass. 427; Presly vs. Chancellor, 6 Ibid., 
454; Webber vs. Eastern Railroad Co., 2 Metcalf, 151; Parker vs. Inhabi- 
tants of Framingham, 8 Metcalf, 262; Beesen's case, 3 Leigh, 821; 9 Ham- 
mond 725; Union Burial Ground vs. Robinson, 5 Wharton, 18. 
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1. That by the law of England the fee in the soil of 
highway is in the adjoining owner. The public have an 
easement only. 

2. That this is the general rule in South Carolina. 

3. That when the public wants require the land itself, 
the fee passes on compensation being made. 

4. The statute of Georgia contemplates payment only for 
the damage by reason of the servitude, not for the land. 

5. That if, however, this rule was applicable at all to 
streets in a city, it did not apply in the present case; and 
the court proceed to show this by analysing various sta- 
tutes, proving that the fee in the street in question was in 
the Corporate body, the city of Savannah. 

United States vs. Harris, (1 Sumner's Rep. 21.) As 
this important case will be carefully examined by any one 
discussing the present question, I pass it over with two ob- 
servations. 

First, it will bo difficult to find in the long array of Jus- 
tice Story's decisions, a case in which his mind seems to 
have fluctuated more, or eventually to have been more 
uncertain. 

Next, he rests upon the language of a preamble to a 
statute as sufficient to show that the Legislature meant 
only to have an easement valued, and to pass. 

The case went to the Supreme Court of the United 
States, (10 Peters, 26,) where a similar line of argument 
was pursued. See the language, p. 55, as to the act of 1781. 

It may justly be concluded from these cases, that the 
question is to be governed by the construction of particular 
statutes; Justice Story leaning to an interpretation against 
the vesting of a fee. The leaning of the court is undoubt- 
edly changed, as the following cases will prove. 

The city of Cincinnati vs. White, (6 Peters, 481.) The 



300 



RIGHTS AS PROPRIETORS. 



original owners had laid out a town, on a map, upon which 
a piece of ground, including the premises in question, was 
set apart as a common, for the use and benefit of the town 
forever. 

The Judge on the trial charged the jury that it was 
competent for the original proprietors to reserve and ded- 
icate any part of the town to public uses, without granting 
the same by writing or deed to any person; by which res- 
ervation and dedication, the right of use to such part is 
vested in the public for the purposes dedicated; but that 
it did not invest the public with the fee. It was therefore 
requisite that a use of twenty years should be established. 

A new trial was ordered; and the opinion of the court 
carefully analysed, settled. 

That the dedication in that manner operated to transfer 
the title out of the parties, although there was no one then 
capable of taking the fee. Next, that the dedication pre- 
cluded the party from asserting any right over the land; 
at all events so long as it remained in public use, although 
there never might be a person competent to take the fee. 

That dedications for streets in a town or city might re- 
quire a more enlarged right over the use of the land to 
carry into effect the purposes intended, than a highway in 
the country. 

So the Supreme Court in Barclay vs. Howell, (6 Peters, 
499,) notice the distinction between roads run through 
lands in the country and streets in a city. And one point 
decided is, that if ground had been dedicated to a par- 
ticular purpose, and the authorities applied it to a differ- 
ent purpose, it would not revert, although Chancery would 
interfere and prevent the wrongful appropriation. 

Again, some eases in Illinois are very important. Board 
of Trustees, &c. vs. Haven, (11 Illinois Eep., 554.) 



EIGHTS IN STREETS. 



A statute provided that a proprietor of lands, about to 
lay them out in city lots, should make a plot in which the 
lots, streets and alleys should be particularly designated, 
" and the land intended to be for streets, alloys, or other 
public uses in any town or city, shall be held in the cor- 
porate name thereof in trust for the uses and purposes set 
forth, and expressed or intended." 

Under this act, the legal title to the land embraced in a 
street, was held to be vested in the corporation of the 
town or city, for the use and benefit of the public. The 
acknowledgment and record of the plot, had the effect 
of an express grant. 

The decision is the more pertinent because of the change 
of phraseology in the different sections. I annex them in 
a note/") 

In the 21st section it is expressly declared that the de- 
signation or the map of land given to individuals, religious 
society or corporation, shall be deemed to vest the fee of such 
parcels; while as to streets, the language is as before stated. 

So in Hunter vs. Middleton, (13 Illinois Rep. 50.) The 
court say, that they adhere to the opinion expressed in the 
previous case; that the making and recording the plot vests 



(a) Sec. 17. Whenever any county commissioners, or other person or 
persons wish to lay out a town in this State, or an addition or subdivision 
of out lots, said commissioners, or other person or persons, shall cause 
the same to be surveyed, and a plat or map thereof made by the County 
Surveyor, if there be any, of the county in which said town or addition is 
situated; but if there be no County Surveyor in the county, then, and in 
that case, by the County Surveyor of an adjacent county, which plat or 
map shall particularly describe and set forth all the streets, alleys, com- 
mons or public grounds, and all in and out lots, or fractional, within, ad- 
joining or adjacent to said town, giving the names, widths, corners, boun- 
daries and extent of all such streets and alleys. 

Sec. 21 . The plat or map, when made out, certified, acknowledged and 
recorded, as required by this division, and every donation or grant to the 
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the legal title in the Corporation. The title may perhaps 
revert upon a discontinuance of the streets, but until it 
does so, the fee is completely out of the power of the owner. 
While it continues in the Corporation, he has no greater 
right in the streets than any other person. He cannot 
bring trespass for any injury to the soil or freehold. He 
has no title to be assailed; no possession to be invaded. 

So in Bryant vs. McCaudles, (7 Ham. Rep., 135,) it was 
held, that lands might be dedicated to public uses without 
a donee to take the title. In Doe vs. Jones, (11 Alabama, 
63,) the identical principles of the case in 6 Peter's Re- 
ports, are applied and asserted. The case deserves minute 
examination. 

There is another principle adopted into the later sta- 
tutes, which deserves notice. I believe it is first found in 
our State enactments, in the statute of March 17, 1813. 

If a new road is ordered to be laid out through the land 
of the same person who is the owner of the land over 
which an old one is run, and the latter is discontinued, the 
value of the road so discontinued, and the benefit to the per- 
son by reason of such discontinuance is to be estimated, 
and to be deducted from the damages allowed him for 



public, or any individual or individuals, religious society or societies, or 
to any corporation or bodies politic, marked or noted as such on said plat 
or map, shall be deemed in law and in equity a sufficient conveyance to 
vest the fee simple as all such parcel or parcels of land as are therein ex- 
pressed, and shall be considered to all intents and purposes us a general 
warranty against such donor or donors, their heirs and representatives 
to the said donee or donees, grantee or grantees, for his, her or their use, 
for the uses and purposes therein named, expressed, or intended and for 
no other use or purpose whatever. And the land intended to be for 
streets, alleys, ways commons or other public uses, in any town or city or 
addition thereto, shall be held in the corporate name thereof, in trust to, 
and for the uses and purposes set forth and expressed or intended. — [Re- 
vised Statutes of Illinois, 1845, p. 115-116.] 
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opening the road. His right to take possession is thus, in 
fact, dependent upon his paying the value of the road. 

Now, if the land has been originally taken for the old 
road, without being judicially condemned, or ceded upon 
compensation made, it is justice to restore it to the owner, 
but injustice to charge him with its value. If it was run 
through improved land, and has been paid for by the pub- 
lic, it is right that the owner should pay the public for it 
before resuming possession. But while the theory of such 
provisions admits inferentially an ownership of the fee, it 
is so qualified and restricted as that it is utterly unavaila- 
ble without payment of the value; and at least it is a leg- 
islative recognition of the principle, that reverter should 
not nakedly exist where compensation has been made. 

All the streets laid out under the act of 1691 and 1784, 
down to the new system of 1813, were laid out as follows : 

By virtue of proceedings taken under one of those acts, 
either by a valuation agreed upon, or through the verdict 
of a jury and judgment of the court. 

Or, by the adoption by the Corporation, of streets which 
the owners had before laid out as private ways through 
their lands, without a formal cession. 

Or, by a formal and recorded cession of the land neces- 
sary for such streets. 

In considering the subject, we are to recollect two fixed 
rules of law. In the first place, where the mode of open- 
ing a street cannot be traced, the legal assumption is, that 
it was opened according to the mode prescribed by the law 
in force. <") In the next place, the acceptance by the town 
or city, is essential to convert a way laid out by private 
owners into a public street. What shall amount to such 



(a) Colden vf. Thurbur, 2 J ohns. Rep. 424 ; Ward vs. Folley, 2 South- 
ard, 482; Williams vs. Hering, 18 Pickering, 312. 
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an acceptance, lias been the subject of much discussion and 
some doubt; but the better rule seems to be, that there 
must be a decisive act of the municipal power for the pur- 
pose, or acts which imply an acceptance, with a considera- 
ble lapse of time.M 

The statute of 1801, before noticed, should be here ad- 
verted to, which prohibited the opening of streets without 
the consent of the Corperation, and authorized that body 
to close any they deemed required it. 

With respect then to the first class of streets, viz: those 
streets which opened through lands granted directly by the 
crown, and opened under the statute of 1691, or that of 
1784, the arguments before used appear to me to justify 
the result, that by force of those acts, the fee did pass away 
from the owner, and vested in the Corporation or in the 
State, and in the last case passed to the Corporation under 
the statute of 1793. 

The argument may be thus condensed. The city pays, 
by agreement, or through a verdict, the whole value of the 
whole estate and title to the strip taken. It would bo 
error if less than such value was assessed. It cannot be 
imagined, that in practice, less was given on a speculation 
of a reverter. It is important and expedient that a fee 
should vest in the Corporation. The language and intent 
of the act warrant the conclusion, that a foe does pass. 

It is apparent that this reasoning applies as strongly to 
lands taken and valued by agreement under the act, as to 
those condemned by judicial process. W The act is the 
rule of proceeding, and determines the extent of title. 

(a) 5 Barn. & Aid., 450 ; 1 Law Reporter, 686, N ; 20 Wendell, 96 ; 
8 Grattan's Rep. ; 2 Cushing, 562 ; 4 Harris' Rep., 79 ; 5 Cusliing, 1 ; Mr, 
Webster's argument in vol. 6, p. 185 of his works. 

(I) In September, 1694, a committee was appointed to lay out streets, 
and to agree with the owners for compensation for the land to be taken. 
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And so, where the Corporation adopted a street which 
had been laid out by the owners as a way, it is submitted 
that the same rule governs. The agreement is merely that 
the given line of street shall be taken, instead of a fresh 
one laid out. The compact is between the owner and the 
Corporation; and the strip could be taken and held by the 
latter, only under the charter, or under a statute then in 
force. 

It may be, I think, concluded, that in all these cases, the 
naked foe did pass out of the original owner. Then upon 
a discontinuance, the clause of the constitution referred to 
in the John street case, does not apply. It is not his pro- 
perty which is taken for public use; and the act of 1818 
may be vindicated. See John street case, 19 Wendell, 660. 

If we can get clear of this technicality, every point of 
equity is clearly against the adjoining owner. 

What are the equitable interests of the owner connected 
with the land in the street ? He has been paid its full 
value, or has had the opportunity of demanding and re- 
ceiving its full value. He has then acquired the right of 
having it retained as a public street; but that right is 
clearly subservient to public necessity or convenience; and 
the proper authority may close the street, making due com- 
pensation for any damage sustained. 

And so as to the Corporation, while the legal estate is 
vested in them, it is subject to the public easement — is held 
in trust to be used as a street. When the strip is closed, 
this trust is discharged, and the land is taken in absolute 
ownership. But as the property then becomes available, 
the Corporation is charged with its actual value, which 
goes to defray the damages and cost of closing. 

And as to the adjacent owners, who are supposed to 
have paid for the original opening of the street,, perfect 

20 
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justice is also done. We must notice that under both the 
statutes of 1691 and of 1784, there was no such principle 
as assessing damages on adjacent owners. The public 
funds bore the burthen. But still in any case, the adjacent 
owners receive an allowance for any injury resulting to 
them by the discontinuance of the street. 

The cases of John street, and the Burnt District, will 
exemplify the working of the system under the act of 1818, 
and illustrate the principles sought to be sustained. 

John street was opened in or before the year 1696, the 
date of the partition of the Shoemaker's Field; and it was 
run through land granted by Kieft to Damen, in 1644. I 
pass however over this point. 

In the year 1835, a part of John street, on the south 
side, running from Broadway, was closed, and it was 
widened and straightened by taking a portion of ground 
on the north side. 

The commissioners valued the strip at its full value, and 
charged it to the Corporation — the fee in absolute owner- 
ship, under the act of 1818, going to them. What was 
held in trust, subject to a public easement, was thenceforth 
to be held discharged of it. But the owner on the south 
side, whose land was before a corner, was now made an 
inner owner. The damage resulting from this was ascer- 
tained and allowed him. And as he received some benefit 
from the increased width of the street that was charged 
him. So also as the Corporation took the strip in the 
street at its positive value, without regard to the new im- 
provement, they were charged something for the enhanced 
value by reason of such improvement. 

When the report was sent back by the Supreme Court, 
the commissioners struck out the charge to the Corpora- 
tion, and the allowance to the owner by reason of the con- 
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version into an inner lot; and they then assessed the strip 
closed, for benefit, precisely as land belonging to him, and 
made a corner. 

Now I conceive this to be injustice to the public, and an 
undeserved advantage to the owner. 

In the note W will be found some statements of the ac- 
tion of the Corporation upon closing streets, and the prin- 
ciples which have governed them. Nothing can exceed 
the equity and sound judgment which has in general con- 
trolled their course in this matter. Some remarks upon 
the John street case are also added. 

Cessions. — A very large number of the streets of the city 
have been formally ceded to the Corporation. A book of 
cessions is to be found in the Street Commissioner's office. 
An enumeration of such streets will be found in the note.C") 
It will be sufficient here to advert to an instance or two of 
cessions, to show their nature and legal operation. 

On the 9th of April, 1761, (Book Cessions, p. 7,) Trinity 
Church ceded all the streets which had been run through 
the southern portion of the King's Farm, viz : below Du- 
nne street, except the streets on the land before granted 
to the college. And the college made also a cession of 
such parts of the streets as were within its lands. 

The conveyances remise, release, and forever quit-claim 
all and every the said streets so laid out on the several 
maps or plans so annexed. To have and to hold all and 
singular the respective streets, and all the right, title and 
interest therein unto them the said Mayor, Aldermen, &c, 
and their successors, to be and remain forever public streets 
and ways for the inhabitants of the said city, and all others 
passing and returning through or by the same in the same 



(a) Appendix Note 64. 



(6) Appendix, Note G5. 
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manner as the other public streets of the said city now are 
or lawfully ought to be. 

The inquiry as to the periods when the streets were sev- 
erally opened and through what lands, and the origin of 
the title to such lands, as well as the law or statute under 
which the proceedings were conducted, is too extensive to 
be entered upon in the body of this work. In a note I 
have stated the result of my investigations on this head , 
minutely. (») 

It will be seen that below Wall street, all the streets were 
laid out under the Dutch government, except New street. 
And it will also be seen to what a great extent the streets 
south of the Commissioner's map, of 1807, were laid out 
through lands, the title to which came under the Dutch 
ground-briefs. 

The note also shows the line of Broadway, and when 
and through what lands it was run as nearly as I could 
ascertain it. 



SECTION X. 

THE EXTERIOR LINE, OR STREETS. 

The discussion of the right to the four hundred feet, ne- 
cessarily led to the reference to the statutes fixing the ex- 
terior streets, chiefly as to West and South streets. The 
subject, however, requires a fuller investigation. 

The ordinance of 1795 and 1796, passed preparatory to 
the application for the act of 1798, fixed the line of the 
streets, beyond which no grants into the river should be 
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made, or any buildings or wharves erected. The petition 
also states the establishment of these outer permanent 
streets. And the statute of 1T98 was to the same effect.'") 

There can be no question that the act of 1798 sanctioned 
the plan of the ordinances of 1796, and the map made ac- 
cording to them. Possibly a change might have been 
made under the phraseology of that act, prior to 1801 ; but 
in the latter act the phrase used, is " according to the 
plan agreed upon," not " to be agreed upon." 

It would be almost absurd to construe the statute as in- 
tending to empower the Corporation to change the exte- 
rior street, and carry it further into the river, as the Cor- 
poration should see fit. The line of West and South 
streets is therefore definitely fixed as those ordinances 
fixed it, except as the Legislature has sanctioned a change. 
Such a change was sanctioned as to part of West street, 
south of Albany basin, by the act of January 18, 1830. See 
note 39. 

The grants of four hundred feet, contained in the acts 
of 1807 and of 1826, before referred to/*' involved the 
right of laying out exterior streets on the extremity. The 
present 220th and other sections of the act of 1813, would 
apply to an outer street on ground of the Corporation; 
and to any new line further in the river subsequently au- 
thorized. 

The outer bulkhead formed the street, and was in truth, 
a wharf; and the making of wharves and slips was one of 
the objects of making the grant of the four hundred feet, in 
the acts of 1807 and 1826. 

It will be noticed that the act of 1798, re-enacted in 
1813, as before stated, contained a clause, authorizing the 



(a) See the ordinances, petitions and statutes, Notes 33, 34 and 35. 
(i) Copied in Notes 36 and 37. 
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Corporation to lengthen and extend West and South 
streets, as the buildings of the city shall be extended along 
the rivers. (§ 1.) 

I do not find that this clause was acted under. On the 
contrary, we find the Corporation applying in 1828, and 
getting an act extending West street, from its then termi- 
nation, to the Great Kill road. 

On Loss' map, of 180*7, (Street Commissioner's office,) 
West street terminated at the State Prison, at Christopher 
street. Magnin's map, of 1804, carried the street only to 
a point a little above Charlton street. The act of 1828 
authorized the extension up to what is now Gansevoort 
street. There it ran into the Tenth avenue. The act of 
1837, establishing the Thirteenth avenue as the exterior 
street, from Hammond street to One hundred and thirty- 
fifth street, susperseded this line of West street, for the 
space between Hammond and Gansevoort street. (See 
Note 40.) 

The act of the 13th of May, 1846, in relation to the 
Eleventh avenue, gave fresh and extensive powers as to 
the exterior street, for the spaces comprised in it. The 
statute will be found in note 41. 

East Riveb Line. — The map of the commissioners, un- 
der the act of April 3, 1807, laid down Avenue D, from 
North street, now Houston, at, the intersection of Colum- 
bia. From about Tenth street up to Thirteenth street, or 
Burnt Hill Point, it formed the nearest street to the river. 
Below, or to the south of this, some space intervened. 

The same act, it will be remembered, gave to the Cor- 
poration four hundred feet below low water mark. 

The " line of the grant of the Legislature," mentioned 
in this document, I understand to be, the line of four hun- 
dred feet below low water. 
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An act was passed on the 24th of January, 1824, by 
which a place called Market place, was closed, and Avenue 
D was extended northwardly from Seventh street so as to 
meet and unite with the same avenue at Tenth street. 

In February, 1826, the Corporation applied to the Leg- 
islature/ ) and stated, that owing to the flat and low land, 
the uncertainty of the line of high water, the indentations 
of the shore, and other circumstances, between Grand and 
Twenty-third street, they have found it impossible to con- 
form the regulation of that part of the city to the line of 
the grant from the Legislature, and that they had been 
obliged to make an exterior street, called Tompkins street, 
and other streets in conformity thereto; and they ask a 
confirmation of these proceedings/") Accordingly on the 
25th of February, 1826, an act was passed, and by the 2d 
section it was enacted that Tompkins street, along the East 
river, as laid out and approved by the Mayor, &e., shall be 
the permanent exterior street on the East river, between 
Grand and Twenty-third streets; and that all grants made 
or to be made by the Mayor, Aldermen and Commonalty, 
shall be construed as rightfully made to extend thereto, 
and all the provisions of an act entitled an act to reduce 
several laws, &e., passed April 9, 1813, and the several 
acts amendatory thereof, and in addition thereto, shall be 
construed to apply to said Tompkins street. 

On the 13th of April, 1826, another act was passed, by 
which the second section of this act of February 25, 1826, 
was repealed.' 6 ) And it was enacted, that Tompkins 
street, along the East river, as laid out and approved by 
the Mayor, Aldermen and Commonalty, shall be the per- 
manent exterior street on the East river, between Riving- 



(a) Minutes of the Common Council, 1826. 

(b) Laws 49th Session, ch. 166. 
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ton street and Twenty-third street; and East street on the 
said river, between Grand street and Rivington street, as 
laid out and approved as aforesaid, shall be the permanent 
exterior street; and that all grants made or to be made 
by the Mayor, Aldermen and Commonalty, shall be con- 
strued as rightfully made to extend thereto." 

Another act, however, passed on the 11th of May, 1835, 
authorized a change in this line to a certain extent/") It 
provided that the Mayor, &c, might adopt such a plan as 
they should deem most expedient for the regulation and 
laying out of that part of the said city which lies between 
Thirteenth street and Twenty-third street, the First ave- 
nue and the East river; and to designate and direct where 
the permanent exterior line or street to the eastward of 
such part of the city shall be, in place of that part of Tomp- 
kins street which now lies, or is laid out to the eastward 
thereof, on the present map of the city." 

" Such plan as may be adopted by the said Mayor, &c, 
for the regulation and laying out of the above mentioned 
part of the said city, or for the permanent exterior line or 
street thereof, shall become and be deemed in law as part 
of the map or plan of the city." 

This act was obtained on the application of the Common 
Council. The memorial may be found in the documents. 
It will be useful also to advert to the report of the Street 
Commissioner, Mr. Wright/ 6 ' It is represented in both, 
that by the present plan, the exterior line would require a 
displacing of a great extent and depth of water, and great 
quantities of earth would be necessary to fill up the shore 
and a bulkhead to correspond with the line. They dwell 
upon the expense, and suggest and approve of a line 



(a) Session Laws, ch. 268. 
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within the limit of that authorized in the statute of 
1826» 

By a resolution, approved by the Mayor, September 30, 
1835, it was resolved that the plan of all that part of the 
eity which lies between Thirteenth and Twenty-third streets, 
the First avenue and the East river, which was approved 
on the 8th of February, 1833, be adopted; and that the per- 
manent exterior line to the eastward of such part of the 
city, be designated and directed to be according to said 
plan, Provided that the grants to Flack and Gouverneur, for 
land between high water mark and Tompkins street, and 
between Fourteenth and Twenty-third streets, be duly sur- 
rendered and canceled according to the conditions of a 
certain instrument of the 11th of April, 1835, deposited in 
the Street Commissioner's office." 

It appears that the provisions of this ordinance were not 
complied with. I am informed, that the grantees named 
did not surrender their grants, which it is to be noticed 
carried them up to Tompkins street, between Fourteenth 
and Twenty-third streets. 

On the 1st of January, 1840, a plan, or map of wharves 
and piers, made by D. Ewen, was adopted by both Boards, 
and approved by the Mayor the 11th of January, 1849. 
On this, East street is shown as the exterior line, from 
Grand to Rivington street, and Tompkins street, from 
Rivington to Thirteenth street. 

By a resolution, approved the 3d of July, 1850, it was 
resolved that the permanent exterior line of the eity, on 
the East river, between Thirteenth and Twenty-third 
streets, be made to correspond with the plan as laid down 
on a map, drawn by Daniel Ewen, City Surveyor, and 
dated January, 1850. 



(a) Doc. No. 51, Board of Assistants, 1832. 
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On this plan Tompkins street is laid down on the line 
of 1826, to about Fourteenth street. It is then protracted 
to the north side of Fifteenth street on a straight line, 
leaving a strip to the eastward of such old line. The line 
then runs westerly along the north side of Fifteenth street 
to Avenue D, and along Avenue D to the north side of 
Eighteenth street, &c. Avenue B forms the lino of Twenty- 
third street; and every part of this line, with a slight ex- 
ception about Fourteenth street, and a trifling gore at 
Fifteenth street, is to the eastward of the old line of 
Tompkins street. This is my understanding of the map. 
It does not carry Avenue D beyond Eighteenth street. 

Some observations have occurred to me upon these stat- 
utes and acts of the Corporation. I apprehend that the 
statute of 1835, and the resolution of the Common Council 
of September under it, did not, under the circumstances, 
repeal or do away with the statute of 1826, settling the 
Tompkins street line. The statute of 1835, was merely 
permissive; sanctioning an alteration upon the suggestion 
of the inconveniences attending the existing regulation. 
The Corporation was clothed with the power of making 
the change in such manner as they thought fit; and when 
they had actually and fully consummated that change, 
then the exterior line would have been established, vary- 
ing from the Tompkins street line. 

But the Corporation only settled, and probably only 
could settle, the new line upon certain conditions, and 
under provisions which were not fulfilled. The rights of 
the grantees to have Tompkins street the exterior street, 
remained uncanceled and unimpaired. Their plan was 
therefore ineffectual and inconsummate. It was not made 
and adopted in the sense of the act, and the Corporation 
could fall back upon the statute of 1826. 



EXTERIOR LINE, OR STREETS. 



315 



Again, the Corporation have strictly adhered to the act 
of April, 1826, in making East street, from Grand to Riv- 
ington, and Tompkins street, from Rivington as far up as 
Thirteenth street, the exterior line. 

Beyond Thirteenth street, this ordinance of July, 1850, 
carries the exterior street, Avenue D, beyond the line of 
April, 1826. I do not see how this can be justified. It 
might be plausibly defended if we read only the letter of 
the statute of 1835; but beyond all doubt, the memorial 
and ordinance of 1835, may be used to interpret it. It 
was clearly passed to sanction an inner line; not to extend 
a grant further into the river. It was an act passed di- 
verso intuitu; and cannot, I think, justify the ordinance of 
1850, in this particular. 

It may be urged that at the point in question, the orig- 
inal exterior line in 1807, was Avenue D. But the an- 
swer is decisive, that the act of April, 1826, superseded 
that line, and established the new one as fully and exclu- 
sively as if it had been the line established in 1807. 
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SECTION XI. 

THE CBOTON AQUEDUCT. 

It is not proposed, in this part of the present work, to 
state the system of the organization or mode of action of 
the authorities connected with this great subject; what is 
pertinent relates only to the character of the title to the 
property occupied by the aqueduct. 

The act of the 2d of May, 1834, Session Laws, p. 451, 
cap. 256, was the first of a series of statutes upon this sub- 
ject. The 12th, 13th, 14th, and 15th sections relate to the 
acquisition of the property. After providing for the mode 
of ascertaining the compensation, the 14th section provides, 
that the commissioners shall, within two months, pay to 
the owner the sum mentioned, in full compensation for the 
property required, or for the damage sustained; and there- 
upon the said Mayor, Aldermen, and Commonalty shall 
become seized in fee of such property, so required, and 
shall be discharged from all claim by reason of such 
damage. 

By the 15th section, the commissioners shall have a right 
to use the ground or soil under any street, pathway, or 
road within the State, for the purpose of introducing water 
into the city of New York, on condition that they shall 
cause the surface of such street, highway, or road, to be re- 
stored to its original state; and all damages done thereto 
to be repaired. 

By the act of the 25th May, 1836, (Sess. Laws, p. 709,) 
amending the prior act it was provided, (§ 1) that the lands 
in the county of Westchester, which might be taken by the 
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Corporation, by virtue of the act amended, should be held 
and appropriated by the Corporation only for the use and 
purpose of introducing water into the city of New York, 
and for no other uses or purposes whatever. 

In ease the Corporation used land which had been taken 
for any other purpose, or the land should not be required 
for the purpose of introducing water into the city, the same 
shall become revested in the individual from whom it was 
taken, upon repayment of the original amount paid, deduct- 
ing any damage sustained by the owner. 

By the 3d section the Corporation was to erect and sus- 
tain fences which might be required to protect the works 
from injury. 

And by the 4th section the Corporation was to erect 
and sustain convenient passes across or under the aqueduct, 
to be erected whenever such aqueduct shall intersect the 
land in the county of Westchester, belonging to an indi- 
vidual or individuals, for the farming, or other purposes, of 
the land thus intersected. 

In the report of the Croton Aqueduct Department, of 
December 31, 1851; (Doe. Board of Aldermen, 81,) it was 
stated " that it had at all times been difficult to convince 
most of the owners that in selling and conveying their 
lands to the city, they parted with any thing more than a 
right of way under ground; and that the surface, for all 
purposes of agriculture, and every kindred purpose, re- 
mained to them as perfectly as before the execution of 
their deeds of conveyance." 

An action to test the title was commenced, and is stated 
in the report. The Corporation erected a fence on the 
ground taken for the aqueduct, to protect it from injury; 
it was thrown down by the adjoining owner, and trespass 
brought by the city. 
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Judge McCoun charged the jury in favor of the defend- 
ant, and a verdict in his favor was found. 

Exceptions were argued before the general term, and the 
charge hold erroneous, and a new trial ordered. 

Judge Barculo, in delivering the opinion of the Court, 
stated that the following propositions seemed quite clear. 

1st. " The plaintiffs have a right to fence any part of 
the aqueduct in their discretion, and their acts are conclu- 
sive as to the propriety of so doing. This right does not 
depend upon the statute requiring it to be done at their 
expense, but existed prior to that statute. 

2d. " The right is subject to the duty of erecting and 
sustaining convenient passes across or under the aqueduct, 
wherever it intersects land belonging to an individual, for 
the farming and other purposes of the land." — Sec. 4 of 
the Act of 1836, Laws of 1836, p. 709. 

3d. " The defendant, not owning both sides of the aque- 
duct, his land is not intended within the moaning of the 
act, and he is not entitled to any passes across, or under the 
aqueduct, by virtue thereof. 

4th. " The defendant's right of crossing the locus in quo 
must depend upon the common law doctrine in regard to 
ways of necessity, and must be sustained by proof that he 
has no other reasonable mode of passing to the public 
highway. 

5th. " If there is a highway laid out and opened, as ap- 
pears by the map, contiguous to the south side of the de- 
fendant's lot, he has no right to cross where the fence was 
erected, and is a trespasser in so doing. 

6th. " Even if it be conceded, that the defendant had a 
right to cross the aqueduct, he was not justified in remov- 
ing the whole line of the fence for that purpose. 

7th. " The judge at the Circuit entertained incorrect 
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views of the law, and submitted the case erroneously to the 
jury. 

8th. " The judge erred in charging the jury that it was 
for them to consider whether the order to fence was based 
on an honest judgment of its necessity to protect the aque- 
duct from injury. 

9th. " The erroneous charge has probably produced an 
erroneous verdict, and a new trial should therefore be 
granted." 

The cause was again tried in July last, at the Westchester 
Circuit, before Barculo, Justice; and under the law govern- 
ing the case, as above settled by the Supreme Court, the 
jury found a verdict for the plaintiffs, for nominal damages 
only — no more being asked for — as the trespass involved 
the title to land, and these would carry costs. 

The report continues, — " In this verdict the defendant 
has acquiesced; and the perfect and entire control of the 
city over these lands, for all purposes necessary to protect 
the aqueduct and its appendages from injury, being thus 
established, this department is relieved from all the doubt 
and uncertainty which have hitherto modified its action, 
and may hereafter proceed with confidence in the discharge 
of its duties. These require that all trees and shrubbery, 
standing upon the aqueduct ground, the roots of which, by 
any possibility, might penetrate the structure itself, should 
be removed or cut down." 



This concludes what the author has to submit upon 
the rights of the Corporation of New York as proprie- 
tors of real estate, and as claiming interests therein. It 
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will be seen that it is a subject of great importance, of 
no little complexity, and a source of severe unceasing liti- 
gation. The Corporation claims have been heretofore 
sustained with marked success, wherever the highest judi- 
cial tribunals have been invoked to pass upon them. My 
own investigations induce me to presage as favorable re- 
sults in their future contests ; for I believe that almost 
always these claims have been advanced with the sanction 
of law and right. 
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NOTES. 

Note I, — Page 17. 
Appointment of a Representative Council., in 1647. — Gov. Stuyvesant. 

" Whereas, we desire nothing more than that the government of New 
Netherlands, entrusted to our care, and principally New Amsterdam, our 
capital and residence, might continue and increase in good order, justice, 
police, population, prosperity, and mutual harmony, and be provided 
with strong fortifications, a church, a school and reading-place, harbor and 
similar necessary public edifices and improvements, for which we are de- 
sirous of obtaining the assistance of our whole community. Being un- 
willing, however, to vex and harass our dear subjects in any way with 
exactions, impositions and burthens, but rather to induce and solicit them 
voluntarily to assist in such honest and highly necessary work; and 

" Whereas, it is difficult to cover so many heads with a single cap, or to 
reduce so many different opinions into one, so did we, with the advice of 
our Council, heretofore propose to the Commonalty, that the inhabitants 
should nominate a double number of persons from the most notable, rea- 
sonable, honest and respectable of our subjects, from which we might se- 
lect a single number of nine men, to confer with us and our Council, as 
their tribunes, on all means to promote the welfare of the Commonalty, as 
well as that of the country ; wherefore a double number of our good and 
lawful subjects having been proposed, we with our Council did select from 
said nomination nine men, to wit: {three from the merchants, three from 
the citizens, and three from the farmers, all named,) as interlocutors on 
behalf of the Commonalty." 

Then follow provisions as to their powers and duties most zealously 
guarded, and reserving almost entire control to the Director ancl Council. 
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Note 2— Page 19. 
Burgher-recht — February 1, 1657. 

Dr. O'Callnghan, (Vol. 2, p. 338.) says, " The exclusive right to trade 
was confined, almost from the "beginning of the city of Amsterdam, to the 
Burghers. These were constituted by birth, purchase, intermarriage, 
or a vote of the city." Very important privileges, commercial, political, 
and legal resulted from the possession of this right ; which the learned 
author states in detail. The Burgomasters, however, pursuaded the 
Council to divide the Burghery into two classes, the grealer and small 
citizens; " giving to those who should pay the sum of five hundred guil- 
ders the privilege of enrolling their names on the list of the great, who 
alone were to be invested with the monopoly of offices. The lesser citi- 
zenship conveyed only freedom of trade, and the privilege of being re- 
ceived into the respective guilds. 

This law was received with very little favor, and was abolished by an 
edict of the 25th of March, 1G68. " Unfortunately for New Amsterdam,, 
it was after the establishment of these unwise distinctions at home, that 
Burgher right was conferred upon her. Governor Stuyversant divided 
the citizens into two castes — the great and the small burghers. The 
members of the Council — all burgomasters and schepens, all ministers of 
the gospel and officers of militia, with their desccndcnts in the male line, 
were enrolled in the first class, and all others could obtain the same on 
payment to the city treasury of fifty guilders, Holland currency." 

It may reasonably be concluded, that after the example of Amsterdam, 
the chief officers were exclusively given to this higher class. 



Note 3.— Page 20. 

Charter of JVicolls, 12th of June, 1665. 

This charter is set forth in the records of the Burgomasters and Sche- 
pens, of 1665. On the 14th of June, of that year, the Governor Nicolls 
appeared in the Assembly, and delivered to the clerk his act of revoca- 
tion, dated the 12th of June, of the form of the old government of fichout. 
Burgomasters, and Schepens ; and declared that a commission should be 
instituted for the city government, " to consist of the Mayor, Aldermen, 
and Sheriff, according to the custom of England, in other his Majesty's 
corporations." 

This was followed by his new charter, also dated the 12th of Juoe, 
1665, which is as follows ; " Whereas, upon mature deliberation and ad- 
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vice, I have found it necessary to discharge the form of government late 
in practice within this his Majesty's town of New Yorke, under the name 
and style of Schout, Burgomasters and Schepens, which are not known or 
customary in any of his Majesty's dominions — To the end that the course 
of justice may be legally, equally, and impartially administered for the 
future, to all his Majesty's subjects, as well inhabitants as strangers. — 
Know all men by these presents, that I, Richard Nicolls, Deputy-Governor 
of his Royal Highness, the Duke of York, by virtue of his Majesty's Let- 
ters Patent, dated the 12th day of March, in the sixteenth year of his 
reign, do ordain, constitute and declare that the inhabitants of New York, 
New Harlem, and all other his Majesty's subjects, inhabitants upon the 
island, commonly called and known by the name of Manhattan Island, are 
and forever shall be accounted, nominated and established, as one body 
politique and corporate, under the government of a Mayor, Aldermen 
and Sheriff ; and I do by these presents constitute and appoint, for one 
whole year, commencing from the date hereof. Mr. Thomas Willet, to be 
Mayor ; Mr. Thomas De La Vail, Mr. Oloff Stevenson, Mr. John Brugges, 
Mr. Cornelius Van Ruyven, and Mr. John Lawrence to be Aldermen; 
and Allard Anthony to be Sheriffe ; giving and granting to them, thesaid 
Mayor and Aldermen, or any four of them, whereof the said Mayor or his 
Deputy, shall be always one, and upon equal division of voyces, to have 
always the casting and decisive voyce, full power and authority to rule 
and governe as well all the inhabitants of this Corporation as any stran- 
gers, according to the general laws of this government, and such peculiar 
laws as are or shall be thought convenient or necessary for the good and 
welfare of this his Majesty's Corporation; as also to appoint such under 
officers as they shall judge necessary for the ordinary execution of jus- 
tice. And I do hereby strictly charge and command all persons to obey 
and execute, from time to time, all such warrants, orders and constitutions 
as shall be made by the said Mayor and Aldermen, as they will answer 
the contrary at their utmost perill ; and for the due administration of 
justice, according to the form and manner prescribed in this commission 
by the Mayor, Aldermen and Sheriffe, these presents shall be to them, 
and every of them, a sufficient warrant and discharge in that behalf. 

" Given under my hand and seal, at Fort James, in New York, on Man- 
hattan Island, this 12th day of June, 1665." 

"Richard Nicolls." 



Note 4 — Page 20. 
Acts of the Corporation under the charter of 1665. 

On the 9th of May, 1676, an ordinance was passed as follows; "Or- 
dered that all persons living within the street, called the Heer Graft, 
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(Broad street.) stall fill up the Ditch, Graff, or Common Sewer, and make 
the same level with the street , and then pave and pitch the same before 
their doors with stones, as far as every inhabitant's house shall be fronting 
towards the said Graff or Ditch, upon pain of having such fines inflicted 
upon them as the court shall see fit." — [English Records, Com. Council.] 

On the 24th of July, 1677, a rate was laid upon the inhabitants' houses 
and vacant lands in the city. This was done by the authority of the 
Mayor and Aldermen. It is stated to be laid for defraying the city debt, 
and was to be paid one half immediately, and the other half by the 26th 
of October ensuing. 

The names of probably all the principal inhabitants may be found in 
this document. We find also the names of the following streets, &c. 

The Heer Graft, The Stone street, Marvelt street, Winkle street, (Broad- 
way,) Marketfield street, The Wall, The High street, Mill street lane, 
Smith street lane, Beavers Graft, Field street, and the water side. 

February 16, 1676. It was ordered that the several persons named 
build wells in certain streets, of which they were inhabitants. 

And on the 23d of February, 1683, a committee, before appointed to 
search the records for ordinances, laws, &c, for the government of the 
city, made a report; and a committee was appointed to draw up orders 
relating to the several heads of such report. On the 15th of March, 1683, 
a large body of ordinances was adopted. 

They comprehended a great variety of subjects — the observance of the 
Lord's Day — the registering of strangers — the regulation of cartmen, their 
number, fees and various rules for their conduct, among them, that they 
were not to ride upon their carts in the streets — -that freemen only should 
keep shops — the licensing of public houses — appointment of surveyors, 
without whose sanction no building should be erected — relating to mar- 
kets, fire-wood, and many other particulars. 



Note 5 — Page 21. 
Petition for the charter of 1 080, 

ft Tothe Honorable Thomas Dongan, Esquire, Lieutenant-Governor and 
Vice Admiral under His Royal Highness, James, Duke of York, &c. 

" The humble petition of the Mayor, Aldermen and Commonalty of the 
city ofNew Fork, sheweth, — 

" That this city hath had and enjoyed several ancient customs, privileges 
and immunities, which were confirmed and granted to them by Colonel 
Richard Nicolls,late Governor of this Province, by authority of His Royal 
Highness, A. D., 1665, who incorporated the inhabitants thereof, New Har- 
lem and others inhabiting on the Island Manhattan, whereon this city 
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standeth, as one body politic find corporate, under the government of a 
Mayor, Aldermen and Sheriff, in which manner it hath continued in 
practice ever since, and hath had and enjoyed the custom, liberties and 
privileges following, viz : 

' 1st. That all the inhabitants on the Island Manhattan, were under the 
government of the city of New York. * 

'2d. That the government of said city was by seven magistrates and a 
schout, formerly called burgomasters and schepens, now one Mayor, six 
Aldermen and one Sheriff. 

'3d. These magistrates had power to appoint all inferior officers, as con- 
stables and overseers, under-sheriffs, cryers and marshalls throughout 
the whole island ; and also to make such peculiar orders as they judged 
convenient for the well governing the inhabitants of said corporation, and 
held once in fourteen days, (or oftener on special desire or occasion,) a 
Court of Judicature, at the City Hall, where they did hear and determine 
all causes and matters whatsoever brought before them, by jury or in 
equity, as the case required. The Mayor or chief magistrate had power 
to determine all matters that came before him under forty shillings, with- 
out appeal, or any other process than a verbal hearing thereof. 

'4th. The sheriff served all writs, and summons, and attachments with- 
in the limits of the corporation, and acted as water bailiff on the water. 

'5th. They had their own clerk, and kept the records of the city dis- 
tinctly. 

' 6th. This city was the staple port of the whole province, where all the 
merchandize was shipped and enrolled. 

'7th. None were to be esteemed freemen of the city but such as are ad- 
mitted by the magistrates aforesaid, and none before such admission are 
to sell by retail, or exercise any handicraft trade or occupation; and 
every merchant or shop-keeper was to pay for the public use of the city 
£3 12s.; every handy craftman, £1 4s. on being made free. 

' 8th. No freemen of the city were to be arrested, or have their goods 
attached, unless it was made to appear that they were departing, or con- 
veying away their estates to defraud their creditors. 

' 9th. No person was admitted to trade up the North river, except he 
was a freeman, and had been an actual inhabitant of this city for the 
space of three years; and if any freeman shall be absent out of the city 
the space of twelve month, and not keep fire and candle, and pay scot and 
lot, he should lose his freedom. 

' All the inhabitants up Hudson river were forbid to trade over sea. 

*10th. No flour was to be bolted or packed, or biscuit made for exporta- 
tion, but in the city of New York; it being for the encouragement of trade, 
and keeping up the reputation of New York flour, which is in great re- 
quest in the West Indies, and the only support and maintenance of tha 
inhabitants cf this city, and if not confirmed to them, will ruin and de- 
populate the same. 
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' 12th. That the said city had a common seal to serve for the sealing of 
all and singular their affairs, matters and business touching the said Cor- 
poration.' 

(i All which said ancient customs, privileges and liberties, the said 
Mayor and Aldermen, in behalf of themselves and the citizens of said city, 
humbly present and make known to your honor, humbly beseeching your 
honor in their behalf to intercede and procure that the same be confirmed 
to them by charter from his Royal Highness, with the additions follow- 
ing." 

The petition then asks for certain specified additions to their powers 
and organization, which were generally granted, and which it i3 needless 
here to state in detail. The Governor and Council asked for an explana- 
tion of certain points of the petition, and in reply, the Common Council, 
among other things, stated as follows; 

" The town of Harlem is a village belonging to this city and corpora- 
tion. For the more easy administration and dispatch of justice, officers 
have been annually appointed by the Mayor and Aldermen, to hold 
courts, and determine matters not exceeding 40s. both for Harlem and the 
Bowery, and shall do the like for the future, as it is intended to be one of 
the six wards." 

" The whole island being one corporation, the inhabitants are all mem- 
bers of one body, and conceive no need of distinction." — [Minutes of C. C, 
9th and 27th Nov., 1683.] 



Note 6.— Page 21. 
Preamble to the charter of 1686. 

i! I, Thomas Dongan, Lieutenant-Governor and Vice Admiral of New 
York and its dependencies, under his Majesty, James the Second, by the 
Grace of God, of England, Scotland, France and Ireland, King, Defender 
of the Faith, Supreme Lord and proprietor of the colony and province of 
New York, and its dependencies in America, To all to whom these pre- 
sents shall come, Greeting. Whereas, the city of New York is an ancient 
city within the said province, and the said city has anciently been a body 
politic and corporate, and the citizens of the said city have held, used, and 
enjoyed, as well within the same as elsewhere in the said province, divers 
and sundry rights, liberties, privileges, emoluments, &c, as well by pre- 
scription as by charter, letters patent, and grants, and confirmations, not 
only of divers governors and commanders-in-chief of the Nether Dutch 
Nation, while the same was under their power and subjection. 

11 And whereas, divers lands, tenements and hereditaments, jurisdiction 
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liberties and privileges have heretofore been given or granted, or intended 
to be given or granted to the citizens and inhabitants of the said city, 
sometimes by the name of the Mayor, Aldermen and Sheriff of the city of 
New York, and sometimes by the name of the Mayor and Aldermen of the 
city of New York — and by divers other names, as by their several letters 
patent, charters, grants, writings, records and muniments, amongst other 
things, may more fully appear. 

" And whereas, the citizens and inhabitants of the said city have erected, 
built and appropriated at their own proper costs and charges, several 
public buildings, accommodations and conveniences for the said city, that 
is to say, the City Hall, or State House, with the ground thereunto be- 
longing; two market houses; the bridge into the dock; the wharves or 
docks, with their appurtenances, and the new burial-place without the 
gate of the city; and have established and settled one ferry from the said 
city of New York to Long Island, for the accommodation and conve- 
niences of passengers, the said citizens and travellers." — 

The preamble also recites the holding and enjoying by several the in- 
habitants of the city, of lands, privileges, &c, under prior grants, char- 
ters and conveyances. The ■ attestation is — li In witness whereof I have 
caused these presents to be entered in the Secretary's office, and the seal 
of the said province to be hereunto affixed, this 27th day of April, in the 
second year of the reign of his most sacred Majesty aforesaid, and in the 
year of our Lord, 1686." 



\ 

Note 7 — Page 26. 
Minute of statutes under the charter of 1686. 

The principal statutes passed after 1686, the date of Dongan's charter, 
to 1730, that of Montgomerie, which affected the powers of the Corpora- 
tion of New York, were the following : 

The act for confirming the charters of cities, of May, 1691, is before 
fully stated. 

The act for regulating buildings, streets, whaoTO^Manes, docks and 
alleys in the city of New York, passed Oct. 1, 191^3. & L, p. 8. 

This important statute is quoted particularly under the head of wharves, 
and also streets, &e. It is sufficient here to observe that the Common 
Council was empowered to make all laws and regulations for the laying 
out of streets and wharves, as should be found convenient ; and if in lay- 
ing out any streets or wharves, it should be found necessary to take 
any person's lands, and the amount to be paid cannot be agreed upon, a 
jury was to be impannelled to assess it. 
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The third section contained the principle of imposing the charge for 
paving of streets, pitching and cleaning sewers, drains, &c, upon the 
houses within the city, in proportion to the benefit they shall receive 
thereby. 

July 3, 1695, an act, (the first of a long series,) to enable the city of 
New York to relieve their poor, and to defray the necessary and public 
charges. (Ibid. p. 2.) 

May 16, 1699. — " An act to enable the city of New York to pay their 
debts, and repair the public buildings." 

Oct. 18, 1701. — " An act for encouraging the city of New York." Part 
of this expired in three years, and the residue, relating to ferriages, waa 
provided for by the ferry act of October 14, 1732. 

Act 17th October, 1701, § 9. — " Whereas, the cities of New York and 
Albany, by their several charters differ in the ways and means for their 
defraying their public charge and maintaining their poor from the seve- 
ral counties within this province— • 

" Be it therefore enacted, that the said Common Councils of such cities 
respectively, are hereby authorized to follow their former methods in the 
premises. And they were empowered to raise by annual tax such sum as 
should be necessary to pay their representatives, bellmen or watchmen, 
or such other necessary public charge as should be requisite. Not to ex- 
ceed, however, £300 per annum for their public charge." 

May 1,1702. — "An act for declaring, confirming and explaining the 
liberties of the city of New York, relating to the electing of their -magis- 
trates." Repealed by Queen Anne, Dec. 31, 1702. 

Nov. 20, 1702.—" An act for the better%upport of the poor in the city 
of New York." Expired Nov. 12. 1704. 

Nov. 25, 1702. — " An act to enable the Mayor, &c, to raise money upon 
the freeholders and inhabitants thereof, and for defraying their public 
and necessary charges annually." Expired Nov. 25, 1704. 

Nov. 27, 1702 — <; An act to enable the city of New York to supply the 
vacancy of such public elective magistrates and officers as may die, re- 
move, or be incapacitated before the time of the annual election." Ex- 
pired Nov. 27, 1705. 

June 19, 1703^" An act for prohibiting the distilling of rum, or burn- 
ing of oyster-snefls into lime, within the city of New York, or within a 
half mile's distance of the said City Hall." Expired 1710. 

June 27, 1706. — An act to enable the Mayor, Aldermen and Common 
Council of the city of New York, to carry on the fortifications of said 
city." Ibid. p. 69. 

Oct. 24, 1706, another act to raise £3000 for the same purpose. 

Oct. 16, 1708.— " An act to enable the Mayor, Aldermen and Common- 
alty of the city of New York to raise £600, in two years, for the uses 
therein mentioned." Repealed by Queen Anne, Dec. 17, 1709. 
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Nov. 11, 1709.—" An act to regulate the sale of goods by public outcry, 
auction or vendue, in the city of New York." Renewed or provided for 
until the act of Nov. 19, 1720, which expired July 1, 1726. 

July 21, 1705. — " An act to oblige the inhabitants of each particular 
ward within the city of New York, to make good their respective quotas 
of all public taxes." 

By this act, if any collector or constable of any ward proved insolvent, 
or withdrew with the public money, the inhabitants of the ward who 
elected him should make good the loss by a new levy, and not the city at 
large, as had been formerly." 

May 14, 1717.—" An act to enable the Mayor, Aldermen, &c, to raise 
the sum of £500 for altering the course of the Common Sewer, at the end 
of Broad street, and for cleansing the dock of the city." It was recited 
that the public and annual income of the city was so small that they 
would not defray the necessary and public charge thereof. (Law in the 
office of Secretary of State.) 

SeptgJL-W^.— " An act to raise the sum of £268, in the city and 
c&trfi£yof New York, for discharging the debts therein mentioned." 

Sept. 20, 1728. — " An act for raising or levying £2C0 for repairing the 
barrack in his Majesty's Fort George, in the city of New York."— 

In 1713, an act was passed for amending and keeping the Post road, 
from New York to King's Bridge. It was successively renewed until 
1741, when it was materially altered. Its chief provision was, that the 
portions of the street, from the dwelling house of Joachim Anderson, 
should be repaired and amended by the inhabitants of all the wards of 
the city except the Out Ward ; . and all that part of the road, from Joachim 
Anderson's to the limits of Harlem patent shall be amended andrepaired 
by the inhabitants of the Bowery division of the Out Ward. 

In 1717, an act was passed as to Ferries. This was to last for seven 
years. It was renewed in 1724, again in 1726, and finally in 1732, when 
the law was passed which remained in force down to the Revolution, and 
which will be particularly noticed under the head of Ferries. By the act 
of 1717, the rates of ferriage were established, the times of running, and 
number of boats prescribed, and other regulations imposed. 



Note 8.— Page 26. 

Acts of the Corporation under the charter of 1686. 

On the 24th of April, 1686, there was the following proceeding : 

" Adrian Waterhouse making application for satisfaction of his ground 
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that was taken away to make the New street, did consent to convey his 
right and title therein to the city; and in consideration thereof to be free 
from all public taxes for the use of the city for a term of years, and also 
from payment of what has been already taxed." 

On the 8th of August, 1687, an ordinance was passed, directing the in- 
habitants to pave the portions of the streets opposite their lots, and im- 
posing a fine for neglect. 

On the 15th of October, 1691, several ordinances were adopted. Two 
markets were established — the sale of butcher's meat and fish was regu- 
lated — the duties of carmen were prescribed — two persons were appointed 
city surveyors, to lay out lota, — and the assize of bread was settled. 

Dec. 4th, 1691. — A committee was appointed to lay out streets and high- 
ways and lots of ground, with power to treat with claimants for their 
rights and to sell lots. 

January 21, 1692.' — The inhabitants from the widow Lewis to (he water 
gate, were summoned to produce their patents, to show what claim they 
had to the ground before their doors unto low water mark. • Upon peru- 
sal of the patents exhibited, it appeared that they had no title or pre- 
tence to such ground. 

N. B. Several of the inhabitants did not appear. Daniel Van Vost pro- 
duced his patent, laying claim to certain ground. Eight days given him 
to make his defence. 

Feb. 5th, 1692. — "Upon perusal of Daniel Van Vost, his patent, the 
Common Council are of opinion that all the land, without the wall, be- 
longs to the city." This means, it is supposed, the land which Van Vost 
claimed under his patent, and lying outside the wall. 

The wall was first erected in 1653, being an entrenchment and line of 
palisades, running through Wall street, from river t:> river. In 1699, the 
Common Council petitioned the governor to have it demolished, and the 
materials to be employed in building the City Hall. (Valentine's Manual, 
1852, p. 353.) 

On the 11th of February, 1692, an ordinance was adopted, directing the 
inhabitants in the streets and lanes, called Bridge street, Broad street, 
Church street, Broadway, Beaver street, Pearl street and others not 
named, to pave so much thereof as shall front their respective buildings 
and lots, according to the dimensions and proportions specified. This or- 
dinance was enforced by a penalty of 20$. for every neglect, to be levied 
by distress of goods and chattels. An Alderman and Assistant Alderman 
in each ward were to levy of the goods and chattels of the defaulters, 
until the same should be done. (Published at the City Hall after the 
ringing of three bells.) 

Q.ctober 6th, 1722.— Ordered that Alderman Cortlandt and Mr. Roose- 
velt be a committee to fence in the land belonging to the Corporation, 
from high water to low water mark, from the west side of the slip near 
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the bouse of Andrews Hartenbrook, and that they take the affidavits of 
such ancient and honest inhabitants as can best inform them, where the 
high water mark was about twenty or twenty-two years ago. 



Note 9 — Page 27. 

Proceedings and petition of the Common Council for the charter of 1730, 
and acts of the King's Council. 

At a meeting of the Common Council, held on the 23d of March, 1729, 
it was 

" Resolved, That this Corporation do make application to his Excellency 
the Governor for his Majesty's grant of confirmation of the charter of the 
Corporation in the Royal style, and of all their ancient rights and privi- 
leges thereunto belonging, and for such additions, grants, emoluments 
and privileges as can be obtained." 

A committee was appointed to consider what things it would be need- 
ful to be petitioned for by this Corporation. The committee made their 
report i( as to what may be thought necessary to ask and petition for, in 
order to obtain a new charter in the Royal style, to confirm and grant 
unto this city their present grant and charter." 

They reported eighteen different subjects to be asked for. The report 
was approved of. 

A committee was appointed to wait upon the Governor in relation to 
the matter. They did so, and were informed that he would refer any such 
petition to his Majesty's Council for their advice, as he was bound to do 
by his instructions. (Minutes C. C. f Board of Assistants, 1729.) 

A petition was then drawn, and on the 3d of August, 1729, was approved 
and directed to be presented to the Governor. 
" To his Excellency, SfC. 

" The humble petition of the Mayor, Aldermen and Commonalty of the 
city of New York, sheweth ; 

" That the city of New York is an ancient city, and the citizens thereof 
have anciently held and used, and still do hold and use divers rights, lib- 
erties, privileges, franchises, jurisdictions and emoluments, lands, tene- 
ments, hereditaments and public buildings, as well by the name of the 
Mayor, Aldermen and Commonalty of the city of New York, as otherwise, 
as well to the great improvement of his Majesty's revenue, andthesen- 
sible increase of navigation, trade and commerce, as to the advancement 
of the said city in the number of buildings and inhabitants, whereby the 
said city is become a considerable seaport, and exceedingly necessary and 
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useful to Great Britain in supplying his Majesty's government in the 
West Indies with bread, flour and other provisions. 

" That the said Corporation and citizens have been strenuous assertors 
of the Protestant religion, and upon all occasions shewed an earnest and 
hearty zeal for the Protestant succession in his Majesty's illustrious 
house, and ever demonstrated their sincere loyalty and affection to the 
crown of Great Britain, by an unfeigned readiness and alacrity in paying 
all due regard to the support of the honor and dignity of this his Majesty's 
government, and in the cheerful payment of those duties and taxes for 
that purpose raised and layed, and of which they bear a voluntary, 
though very great part. 

"And as this city, under the influence of his Majesty's just, mild and 
gracious government, as well as that of the royal predecessors, is grown 
large and populous, and under your Excellency's wise and prudent ad- 
ministration, hath the fair prospect of a numerous accession of inhabi- 
tants, the same grows daily sensible of a want of sufficient power and au- 
thority, so to regulate and improve these great advantages, as might ren- 
der it of further use and service to the crown, to the advancement of mo- 
rality and true religion, to their trade and navigation, to the better order, 
rule and government thereof, and to the general good of the whole body 
of people in this his Majesty's colony of New York. 

" Wherefore your Excellency's petitioners most humbly pray, that your 
Excellency and the Honorable Council of this colony will b« favorably 
pleased to direct and order his Majesty's Letters Patent, under the great 
seal of the colony, to pass in the Royal style, confirming and granting to 
this city and Corporation by the name, style and title of Mayor, Alder- 
men and Commonalty of the city of New York, all their lands, tenements, 
public buildings and hereditaments, wharves, docks, bridges, slips, ferries, 
cranes, grants, charters, liberties, franchises, free customs, jurisdictions, 
emoluments and immunities, now and heretofore by them held and en- 
joyed; and that for the greater ease and encouragement of trade, the 
bounds and limits of this city be enlarged, and do hereafter extend to and 
comprehend four hundred feet beyond low water mark on Hudson's river, 
from the certain creek or kill, called Bestaver's Killitjie, southward to 
the Port, and from thence the same number of feet beyond low water 
mark around the fort and along the East river, as far as the North side of 
certain hill called Corlear's Hook; and that they may have the soil there- 
of at a reasonable quit rent. 

" That the Corporation may have the sole power and authority of ap- 
pointing ferries round this island, with the profits, benefits and advanta- 
ges arising therefrom, with such fees as shall be regulated by the act of 
Assembly. 

"That they should have all the market houses, slips, wharves, docks, 
cranage and wharfage, and profits which may arise therefrom." 
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Various other powers of a municipal or judicial nature are then sought 
for, which it is needless to particularize. They also pray that the Corpo- 
ration may have a confirmation and grant of the lands they held on Nas- 
sau Island, the ferry houses and appurtenances thereunto. 

Mr. Recorder, (Aug. 10, 1839,) presented to this court a draft of a new 
charter and confirmation. &c, which was read; and it was ordered that a 
committee examine the same, and advise with Mr. Murray and such other 
counsel as they think needful thereupon. 

Proceedings of the. King's Council. 

Upon the charter being submitted to the Governor in Council, it "was 
referred to Mr. Van Dam, Mr. Clark, Mr. Harrison, Mr. Alexander, Mr. 
Provost, Mr. Kennedy and Mr. Philip Van Cortlandt to examine and re- 
port upon. — [Minutes of Council, 1730 — -Albany Records.] 

The committee made a most elaborate report to the Council, passing 
separately upon every clause, and sanctioning or modifying each succes- 
sively. Among the important changes was one stopping the grant of the 
four hundred feet at the Fort, and recommencing at Whitehall. They 
also added a clause, providing that the wharves, towards the rivers should 
be forty feet wide for the convenience of trade, and for defence. This 
provision is in the charter. 

The report being concurred in by the Council, it was unanimously 

■' Resolved, That the Governor be advised to grant the charter." — Ibid. 

It was issued accordingly; and on the 11th of February, 1730, was pre- 
sented to the Mayor by the Governor, with much ceremony. — [Ibid., and 
minutes of Common Council, New York, of that date.] 



Note 10— Page 27. 
Recital in Montgomerie's charter, 1730. 

(After stating the charter of Dongan, &c, Queen Anne, it proceeds ;) 

" By virtue, or under pretext thereof, the said inhabitants and citizens 
of the city of New York have held and enjoyed, or have claimed to hold 
and enjoy, and still do claim to hold and enjoy, the ferry, vacant land, 
profits, privileges, and others the premises in the before-recited letters 
patent mentioned and intended to be granted. 

" And whereas, besides all the aforesaid particulars in the said grant or 
instrument of the years 1686, and in the before recited letters patent of 
Queen Anne, mentioned or intended to be thereby granted, the citizens 
and inhabitants of the said city of New York, have anciently held or 
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claimed to hold, use and enjoy divers other rights, privileges, franchises, 
powers, profits, lands, tenements and hereditaments, as -well by prescrip- 
tion as by divers grants and confirmations of and from divers governors, 
lieutenant-governors, by the name of Mayor, Aldermen and Commonalty 
of the city of New York, and by divers other names, styles and titles, and 
otherwise. 

" And whereas, divers questions, doubts and opinions, ambiguities, con- 
troversies and debates have arisen and been made, as well upon and 
concerning the validity and force of the said recited grant or writing, 
dated in the year of our Lord, 1686, and the before recited letters patent 
of Queen Anne, as upon all and every other grant and confirmation of di- 
vers governors, lieutenant-governors, and commanders-in-chief, made to 
our city of New York as aforesaid, by reason of the variety of names, 
styles, titles and incorporations aforesaid, and by reason that the before 
mentioned grant or instrument, dated in the year of our Lord, 1686, and 
the other grants and confirmations, were made in the Governor's own 
name respectively, when they should have been made in the respective 
names, styles and titles of former kings and queens, our royal predeces- 
sor, under whom they were governors, &c. 

"And by reason, as some suggest and say, that the said city, or inhabi- 
tants or citizens thereof, never were well, regularly or legally incorpo- 
rated, and for want thereof, none of the said grants, confirmations and 
writings herein before mentioned, could take effect or operate; and for 
divers other defects in all or some of the aforesaid grants, confirmations 
and writings. 

" Jlnd whereas, the said," (the petition of the Corporation is then re- 
cited) " Jlnd we considering, that the strength and increase of this our 
province of New York does in a great measure depend upon the welfare 
and prosperity of our said city, wherein the trade and navigation thereof 
are principally carried on, promoted and encouraged, and we are desirous 
to give encouragement to the said city, inhabitants and citizens, and to 
remove, utterly abolish, and wholly take away all and all manner of 
causes, occasions, and matters, whereupon such questions, doubts, opin- 
ions, ambiguities, controversies and debates as aforesaid, or any other 
questions or doubt may or can arise, in order thereunto," &c. 

Note 11— Page 28. 

Act confirming the charter, October 14iA, 1732. 

"An act of confirming unto the city of New York its rights and privi- 
leges, passed October 14, 1732. 
"1st. Be it declared and enacted by the Governor, the Council and the 
General Assembly of the colony of New York, and it is hereby enacted by 
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the authority of the same, that the Mayor, Aldermen and Commonalty of 
the city of New York, shall and may forever hereafter continue and re- 
main and a body corporate and politic in re facto et nomine, by the name 
of the Mayor, Aldermen and Commonalty of the city of New York; and 
by that name to sue, plead, and he impleaded, and to answer and be 
answered, without any seizure or forejudger for or upon any pretence of 
any forfeiture or misdemeanor at any time heretofore done, committed, 
or suffered. 

"2nd. And be it enacted by the authority aforesaid, that all and sin- 
gular letters patent, charters, gifts, and grants, sealed under the great 
seal of the colony of New York, heretofore made and granted unto the 
Mayor, Aldermen and Commonalty of the city of New York, be, and are 
hereby declared to be, and shall be, good, valid, authentic and effectual in 
the law, against the king's Majesty, his heirs and successors, and all and 
every person and persons whomsoever, according to the tenor and effect 
of the said letters patent, grants, charters and gifts. 

"3d. And be it enacted by the authority aforesaid, that all and singular 
letters patent, grants, charters and gifts, sealed under the great seal of 
the colony of New York, heretofore made and granted to the Mayor, Al- 
dermen and Commonalty of the city of New York, be, and are to all intents 
and purposes, hereby ratified and confirmed. 

" And be it enacted by the authority aforesaid, that the Mayor, Alder- 
men and Commonalty of the city of New York, and their successors, shall 
and may forever hereafter, peaceably have, hold, use and enjoy all and 
every the rights, gifts, charters, grants, powers, liberties and heredita- 
ments which have heretofore been given or granted unto the Mayor, Al- 
dermen and Commonalty of the city of New York, by any letters patent, 
charter, grant or gift, under the seal of the colony of New York. 

"5th. And be it enacted by the authority aforesaid, that this present 
act shall be taken, accepted and reputed, to be a general and public act, 
of which all and every the judges and justices of the colony in all courts; 
and all other persons shall take notice on all occasions whatsoever, as if 
it were a public act of Assembly relating to the whole colony; any thing 
herein contained to the contrary thereof in anywise notwithstanding." 



Note 12.— Page 28. 

Minute of Colonial statutes passed after the charter o/1730. 

The statute of 1732, respecting ferries, has been before noticed, and m 
the third chapter, section 2, is particularly referred to. 
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It is sufficient here to observe, that there is not a clause in it except 
one, "which could not have been made the subject of an ordinance, under 
a just construction of the powers of the Corporation. 

October, 1730. — An act was passed to prevent damages arising from the 
running at large of swine; which gave authority to impound, and if not 
redeemed within a limited time, to sell them at auction. 

This was made perpetual by an act of the 14th September, 1739. 

But on the 27th of February, 1821, it "was enacted, that it should be 
lawful for the Mayor, &c., in Common Council convened, to make and es- 
tablish such laws and ordinances as they may deem expedient, for the 
purpose of preventing swine from running at large iu any of the streets, 
lanes or public places of the said city, and for impounding or forfeiting 
all swine which shall be found so running at large in said city, for such 
uses and purposes as the said Mayor, &c„ shall direct. 

Certain acts were passed for the better extinguishment of fires, which 
conferred new powers upon the Corporation. (Act of December 16,1737; 
of December 31, 1751; of December 31, 1768; of December 30, 1769, and 
of April 1, 1774.) 

A series of statutes was adopted respecting wells and pumps, (act 27th 
November, 1741; of December 12, 1753; of December 24, 1759; of October 
20, 1764, and of January 26, 1770.) Another class of statutes related to 
the Post road, and other roads within the limits of the city. (Act of 
1738; of November 7, 1741; of Nov. 25, 1751; of October 39, 1764, and of 
March 9, 1774. As to wharves and slips, see act of September 21, 1744} 
of January 27, 1770, and of February 16, 1771. 

As to bridges, see the act of March 10, 1774 

Various statutes were also passed in relation to streets. Most of these 
acts will be noticed more particularly, and commented upon when their 
subjects are discussed. I shall then endeavour to point out where they 
appear to have been superfluous, where necessary, and where merely 
auxiliary. 



Note 13.— Page 29. 

The letter of Governor Cosby is to be found in the London Documents 
of Mr. Broadhead, vol. 24. There is an entry in the minutes of the Board 
of Trade, dated 22d of August, 1734, in which they say, that the charter 
of Montgomerie is referred to in the act of 1732, but not transmitted; 
without which they could not properly judge of the act. They direct the 
Governor to transmit a copy. — (London Doc. vol. 25.) No further notice 
of the statute, nor of any act respecting it, can be found. 
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Note 14— Page 29. 

Extract from the Commission to Sir Danvers Osborne. 

" And you, Sir Danvers Osborne, by and with the consent of our said 
Council and Assembly, or the major part of them, shall have full power 
and authority to make, constitute and ordain laws, statutes and ordi- 
nances for the public peace, welfare and good government of our said 
province; which said laws, statutes and ordinances are not to be repug- 
nant, but as near as may be agreeable to the laws and statutes of this our 
kingdom of Great Britain; provided that all such laws, statutes and ordi- 
nances be within three months or sooner, after the making thereof, trans- 
mitted to us under our seal of New York, for our approbation or disal- 
lowance; and in case any or alt of the said laws, statutes or ordinances 
being not before confirmed by us, shall at any time be disallowed and not 
approved, and so signified by us. our heirs or successors, under our or their 
Privy Seal, unto you the said Danvers Osborne, or to the commander- 
in-chief of our said province for the time being; then so much and so 
many of the said laws, statutes and ordinances as shall be so disallowed 
and not approved of, shall from thenceforth cease, determine, and become 
utterly void." 

Dr. O'Callaghan has been so kind as to examine the Commissions of 
Slaughter, Fletcher, Belmont, Hunter and Montgomerie, and they all 
contain the above clause in the same words. 



Note 15— Page 37. 

The pamphlet in question is entitled " An examination of the validity 
of the pretended charters of the cities of New York, Brooklyn, 1852." 

The following are the writer's objections and difficulties. 

1st. He asks how the charter was delivered to the Mayor on the 15th 
of February, 1730, when it is dated the 15th of January, 1732 ? 

The charter is attested as of the 15th of January, in the fourth year of 
his Majesty's reign, George the Second, which the writer will find was 
1730, and the certificate of Bradley is of the same date. 

2nd. That it did not pass the Council, or was submitted to that Body, 
or that there is no indorsement on the instrument to that effect. 

It teas submitted to the Council, most thoroughly sifted by them, rati- 
fied and unanimously approved. The want of an indorsement to that ef- 
fect is, really, an objection not worth refuting. 
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3rd. That there is no indorsement upon it that Hontgomerie consented 
to it, or proof that he did consent. 

The seal of the province could not be affixed -without the Governor's 
consent ; and as he never sought to break the charter on the ground of its 
being surreptitiously obtained, or on any other ground, it is no very extrav- 
agant presumption that he did consent. It cannot be imagined that the 
■writer means that the consent must have been indorsed on the document. 

4th. It is objected that Montgomerie did not sign it. 

Perhaps the judicial decision of Assistant Vice Chancellor Sandford, 
that the signature of the king or governor to a patent or grant emanating 
from the crown, was not necessary to its validity, is equal in weight to 
the writer's opinion. (Bogardus vs. Trinity Church, 4 Sandford"s Ch. R.) 

5th. It is next said, " that the consent of the Assembly is wanting." 

No man before this, ever doubted that the king could grant a charter, 
and empower his governors to do so. No one has ever before imagined 
that the assent of a colonial assembly was requisite for this purpose. If 
the king had agreed to abridge his prerogative in this particular, it seems 
reasonable to ask for some proof of it. The character of Charles and 
James make such a concession rather improbable. 

6th. Again it is urged, that the charter was not sent to the Board of 
Trade, submitted to the king, or received his sanction, 

It has been shown that such sanction was not necessary for the passage 
of binding statutes. They were valid until the king disaffirmed them. 
Much less could the Royal approval be necessary for charters and patents. 
The unrestricted power to issue them passed to the Duke of York, and 
from him to his governors. 

7th. The only glimmer of argument in the publication, is that part of 
it which relates to the repealing act of 182S. 

In a previous part of this work, many considerations have been urged 
to show that this act could not repeal either the statute of 1691 or that of 
1732. These considerations appear to the author to be unanswerable; but 
if untenable, then the charters are left as they were before the acts; and 
as nothing yet urged against them shakes them in the most trivial degree, 
they were valid grants of the kings of Great Britain, and are saved by 
the constitution. 



Note 16— Page 76. 

Boundaries of the Wards, October 6, 1683. 

At a meeting of the Mayor and Aldermen, at the City Hall, the 8th day of 
December, 1683, the division of the city and Corporation of New York, 
into six -wards, is agreed upon to be as follows ; 
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The South Ward.—" To begin at the corner house of James Mathews , 
by the water side, and so northwards along the Heer Graft (Broad street) 
to the' house of Simon Johnson Ptomaine ; and from thence westward up 
the Beaver Graft to the corner house of Barent Coursen; and from thence 
southward by the fort to the water side, including the Pearl street; and 
so to the iiouse of James Mathews, again." 

The Dock Ward. — " To begin at the house of Mr. Stephen Van Cort- 
landt, by the "water side, and so northwards to the corner house of Gusie 
Denys, from thence eastward to the house of Tryntie Clox; and so west- 
ward to Mr. Van Cortlandt's again." 

The East Ward. — "To begin at the house of Thomas Lewis, and from 
thence northward to the house of Lawrence Keys; then along the wall to 
the corner house of Miriam Levy, and so to Thomas Lewis' again, with all 
the houses in the Smith's Ply, and without the gate on the south side of 
fresh water." 

The North Ward. — " To begin at the house of Arian Jansen Lage- 
ner; thence eastward along the Beaver Graft and Princes street to the 
house of Christian Lawrence; and so northwards to the house of Garet 
Hendrix, and from thence westward to the corner of New street, and 
thence southward to Arian Jansen, again." 

The West Ward. — " To begin at the house of Thomas Coker, so north- 
ward to the gate, and from thence eastward along the wall to the corner 
of New street; and from thenco southward to the house of Peter Bestrede 
and from thence westward to the widow of John Johnson Bestrede, and 
so to Thomas Coker, again." 

The Out Ward. — l( To contain the town of Harlem, with all the farms, 
plantations and settlements on this Island Manhattan's, from the north 
side of the fresh water." 

Mem. on these Boundaries. 

The Heer Graft is now Broad street. The Beaver Graft is Beaver 
street. Pearl street was that part of the present Pearl street which lay 
west of Broad street, and the part east of the same was Hoogh straat, or 
High street. At least this was the case under the ordinance as to streets 
of 1656. New street appears to have been the same as it is at present. 
The house of Thomas Coker is mentioned in the charter of 1686, "as a 
messuage by the Fort," and was reserved out of that grant. 



Note 17— Page 76. 
Boundaries of County of JVew York, in Act, Nov. 1, 1683. 
" The city and county of New York to contain all the islands commonly 
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called Manhattan's Island, Manning's Island, and the two Earn Islands; 
the city to be called as it is, New York, and the islands above specified, 
the county thereof," — Copied from original act in the office of Secretary 
of State. 

Boundary of JVew York by Act of October 1, 1691. 

"For as much as mistakes may arise about the limits and bounds of the 
respective counties, within this province, for the prevention whereof — 

1. "Be it enacted by the commander-in-chief and Council and Represen- 
tatives, and by the authority of the same, that the said province be divided 
into twelve counties as followeth; 

2. " The county of New York to contain all the islands, commonly called 
.Manhattan's Island, Manning's Island, the two Barn Islands, and the three 
oyster islands; Manhattan's Island to be called the city of New York, and 
the rest of the islands the county." 

Boundaries of the City in the Charters of 1730, § 2. 

" To begin at the river, creek or run of water, called Spuytcn Duyvel, 
over which King's Bridge is built, "where the said river or creek empties 
itself into the North river, on the Westchester side thereof, at low water 
mark, and so to run along the said creek, river, or run at low water mark 
on the Westchester side, unto the East river or Sound; and from thence 
to cross over to Nassau Island, to low water mark there, including Great 
Barn Island, Little Barn Island and Manning's Island; and from thence 
all along Nassau Island shore at low water mark, unto the south side of 
Red Hook, and from thence to run a line across the North river so as to 
include Nutten Island, Bedlow's Island, Bucking Island and Oyster Island 
to low water mark on the west side of the North river, or so far as the 
limits of our said province extend there, and so to run up the west side 
of the said river at low water mark, or along the limits of our said-pro- 
vince, until it comes directly opposite to the first mentioned river or 
creek, and thence to the place of beginning." 



Notes and 18 19— Pages 77 and 78. 

Boundary of the County of New York, Jlct March 7th, 1788. 

The county of New York to contain the islands called Manhattan's Is- 
land, Great Barn Island, Little Barn Island, Manning's Island, Nutten 
Island, Bedlow's Island, Bucking Island and the Oyster Islands, and all 
the land under water within the following bounds: 
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Beginning at Spuyten Duyvel creek, where the same empties itself into 
Hudson's river, on the Westchester side thereof, at low water mark, 
wherever the same now is or hereafter may be and so running along the 
said creek at low water mark as aforesaid on the Westchester side there- 
of, unto the East river or sound, and from thence to cross over to Nassau 
Island to low water mark there as aforesaid, including Great Barn Is- 
land, Little Barn Island and Manning's Island, and from thence along 
Nassau Island shore, at low water mark, as aforesaid, unto the south side 
of Red Hook; and from thence across the North river so as to include 
Nutten Island, Bedlow's Island, Bucking Island and the Oyster Islands, to 
low water mark on the west side of Hudson's river, or so far as the bounds 
of this State extend there, and so up along the west side of Hudson's 
river, at low icater mark, or along the limits of this State, until it comes 
directly opposite the first mentioned creek; and thence to the i}lace 
where the said boundaries first began." 

[The boundary of New York in the act of 1813, is precisely the same as 
the foregoing.] 

Boundary in Revised Statutes, 1830, 3 It. S., p. 2. 

" The county of New York shall contain the islands called Manhattan's 
Island, Great Barn Island, Little Barn Island, Manning's Island, Nutten 
IslanI, Bedlow's Island, Bucking Island and the Oyster Islands, and all the 
land under water within the following hounds; 

" Beginning at Spuyten Duyvel creek, where the same empties itself intc 
Hudson river, on the Westchester side thereof, at low water mark, and 
running thence along the said creek, at low water mark on the West- 
chester side thereof, to the East river or sound; then to crossover to Nas- 
sau or Long Island, to low water mark; there, including Great Barn Is- 
land, Little Barn Island and Manning's Island; then along Nassau or Long 
Island shore at low water mark, to the south side of Red Hook; then across 
the North river so as to include Nutten Island, Bedlow's Island, Bucking 
Island and the Oyster Islands to the west bounds of the State, until it 
comes directly opposite the first mentioned creek, and then to the place 
where the said boundaries began." 

[The variations are shown by the clauses in italics, in the act of 1788, 
which are omitted in that of 1830. The description on the New Jersey 
side adapts itself to the boundary as settled by the Commissioners of the 
two States in 1833. The material change seems to be in respect to low 
water, omitting the clause " wherever the same now is, or hereafter may 
be," and the word " aforesaid," which implies the same.] 
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Note 20.— Pages 78, 79, 80. 

Boundary of Kings County, November 1, 1683. 

" Kings county to contain the several towns of Boslnvyck, Bedford, 
Brooklyn, Flatbush, New Utrecht and Gravesend, with the several settle- 
ments and plantations adjacent." — [Copied from the original act in office 
of Secretary of State.] 

Boundary of Kings Comity, October 1, 1691. 

"Kings county to contain the several towns of Boshwych, Bedford, 
Brooklyn, Flatbush, Flatiands, New Utrecht and Gravesend, with the set- 
tlements and plantations adjacent." 

Boundary of Kings County, October, 1788. 

" The county of Kings to contain all that part of this State, bounded 
easterly by Queens county, northerly by the county of New York, west- 
erly, partly by Hudson's river and partly by the ocean, and southerly by 
the Atlantic ocean, including Coney island," 

Boundary of Kings County—Set of 1813. 

" The county of Kings to contain all that part of this State, bounded 
easterly by Queens county, northerly by the county of New York, west- 
erly, partly by Hudson's river and partly by the ocean, and southerly by 
the Atlantic ocean, including Coney Island and Barren Island; and that 
the island on which the said three counties last mentioned are situated, 
shall continue to be called and known by the name of Nassau Island." — 
[Kings, Queens and Suffolk,] 

Boundary of Kings Coxtnty — R. S. } 1830. 

" The county of Kings shall contain all that part of the State, bounded 
easterly by Queens county, northerly by the county of New York, west- 
erly by the middle of the main channel of the Hudson's river, from the 
southern boundary of the county of New York to the ocean, and southerly 
by the Atlantic ocean, including Coney Island and Barren Island, to- 
gether with all the islands south of the town of Gravesend. 

Description of Fire District in Set of April 2, 1801, 

All, &c, comprised " within a line to begin at the East river, opposite 
to, and to be drawn up the road that leads from the still-house, late the 
property of Philip Livingston, deceased, and including the said still-house 
and the other buildings on the south side of the said road, to and across 
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the road leading from Bedford, south of the house now or late of John B. 
Johnson, and from thence north-easterly, including all the houses on the 
east side of the road last mentioned, to and including the house and mills 
of John Jackson, at the East river aforesaid; and from thence down tho 
East river to the place of beginning." 

Description of Fire District of Brooklyn, in Act of April 12, 1816. 

That section of the town of Brooklyn, commonly known by the name 
of the Fire District, and contained within the following bounds, viz ; 

"Beginning at the public landing, south of Pierpont's distillery, for- 
merly the property of Philip Livingston, deceased, on the East river, 
thence running along the public road leading from said landing to 
its intersection with Red Hook lane; thence along said Red Hook lane to 
where it intersects the Jamaica Turnpike road; thence a north-east course 
to the head of the Wallabought mill-pond; thence through the centre of 
said mill-pond to the East river to the place of beginning, shall continue 
to be known and distinguished by the name of the village of Brooklyn." 

Charter of Brooklyn, 1834. 

Brooklyn was incorporated as a city by the act of April 8, 1834. (Sess. 
Laws, 1334.) The city was divided into nine wards. The five districts 
of the village, as before established, were declared to be the first five 
wards. The limits of the other wards are defined. "Whenever they come 
to the water side, the description is, " along the Gowannus boy," " along 
the Wallabout bay," " along the East river," " to the bay or river," or 
similar words. 

The first six wards of Brooklyn were defined by an act of the Legisla- 
ture, of the 9th of April, 1840. Where the lines reach the water, they 
are described as running " to the river." 



Note 21— Page 81. 

Act settling the boundary between JYew York and JVew Jersey, Feb, 5, 1834. 

The act recited a certain agreement made between the Commissioners 
of the State, and declared it ratified on the part of the State of New York. 
It is as follows : 

Article First. — " The boundary line between the two States of New 
York and New Jersey, from a point in the middle of Hudson river, oppo- 
site the point on the west shore thereof, in the forty-first degree of north 
latitude, as heretofore ascertained and marked, to the main sea, shall be 
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the middle of said river, of the bay of New York, of the waters between 
Staten Island and New Jersey, and of Raritan Bay, to the main sea, ex- 
cept as hereinafter otherwise particularly mentioned. 

Article Second. — " The State of New York shall retain its present 
jurisdiction of and over Bedlow"s and Ellis' Islands, and shall also retain 
exclusive jurisdiction of and over the ether islands lying in the waters 
above mentioned, and now under the jurisdiction of that State. 

Article Third. — " The State of New York shall have and enjoy ex- 
clusive jurisdiction of and over all the waters of the bay of New York, 
and of and over all the waters of- the Hudson river, lying west of 
Manhattan Island, and to the south of the mouth of Spuyten Duyvel 
creek, and of and over the land covered by the said waters to the low 
water mark on the westerly or New Jersey side thereof; subject to the 
following rights of property and of jurisdiction of the State of New Jersey, 
that is to say; 

' 1st. " The State of New Jersey shall have the exclusive right of pro- 
perty in and to the land under water lying west of the bay of New York, 
and west of the middle of that part of the Hudson river, which lies be- 
tween Manhattan Island and New Jersey. 

2d. "The State of New Jersey shall have the exclusive jurisdiction of 
and over the wharves, docks and improvements made and to be made on 
the shore, or fastened to any such wharf or dock, except that the said 
vessels shall be subject to the quarantine or health laws, and laws in re- 
lation to passengers of the State of New York, which now exist, or may 
hereafter be passed. 

3d. " The State of New Jersey shall have the exclusive right of the 
fisheries on the westerly side of the middle of the said waters, provided 
that the navigation be not obstructed or hindered. 

Article Fourth. — "The State of New York shall have the exclusive 
jurisdiction over the waters of Kill Van Kull, between Staten Island and 
New Jersey, to the westernmost end of Shooter's Island, in respect to such 
quarantine laws, and laws relating to passengers as now exist or may 
hereafter be passed under the authority of that State, shall also have ex- 
clusive jurisdiction for the like purposes of and over the waters of the 
Sound, from the westernmost end of Shooter's Island to Woodbridge Creek, 
as to all vessels bound into any port in the said State of New York. 

Article Fifth. — " The State of New Jersey shall have and enjoy ju- 
risdiction of and over all the waters of the Sound, between Staten Island 
and New Jersey, lying south of Woodbridge Creek, and of and over all 
the waters of Raritan Bay, lying westward of a line drawn from the light- 
house, at Prince's Bay, to the mouth of Mattawan Creek, subject to the 
following rights of propertj', and of jurisdiction of theSUite of New York. 

1st. " The State of New York shall have the exclusive right of property 
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in and to the land under water lying between the middle of the said wa- 
ters and Staten Island 

2nd. " The State of New York shall have the exclusive jurisdiction of 
and over the wharves, docks and improvements made and to be made on 
the shore of Staten Island, and of and over all vessels aground on said 
shore, or fastened to any such wharf or dock, except that the said vessel 
shall be subject to quarantine or health laws, and laws in relation to pas- 
sengers of the State of New Jersey, which now exist, or may hereafter be 
passed. 

3d. " The State of New York shall have the exclusive right of regulat- 
ing the fisheries between the shores of Staten Island and the middle of the 
said waters, provided that the navigation of the said waters be not ob- 
structed or hindered. 

Article Sixth. — Criminal process issued under the authority of the 
State of New Jersey, against any person accused of an offence committed 
within that State, or committed on board of any vessel being under the 
jurisdiction of that State as aforesaid, or committed against the regula- 
tions made or to be made by that State in relation to the fisheries men- 
tioned in the third article; and also civil process issued under the author- 
ity of the State of New Jersey, against any person domiciled in that 
State, or against property taken out of that State to evade the laws there- 
of, may be served upon any of the said waters within the exclusive juris- 
diction of the State of New York, unless such person or property shall be 
on board of a vessel aground upon, or fastened to, the shore of the State of 
New York, or fastened to a wharf adjoining thereto, or unless such per- 
sons shall be under arrest, or such property shall be under seizure, by 
virtue of process or authority of the State of New York. 

Article Seventh. — "Criminal process, issued under the authority of 
the State of New York, against any person accused of an offence commit- 
ted within that State, or committed on board of any vessel being under 
the exclusive jurisdiction of that State as aforesaid, or committed against 
the regulations made or to be made by that State in relation to the fishe- 
ries mentioned in the fifth article; and also civil process., issued under 
the authority of the State of New York, against any person domiciled in 
that State, or against property taken out of that State to evade the laws 
thereof, may be served upon any of the said waters within the exclusive 
jurisdiction of the State of New Jersey, unless the person or property 
shall be on board a vessel aground upon, or fastened to, the shore of the 
State of New Jersey, or fastened to a wharf adjoining thereto, or unless 
such person shall be under arrest, or such property shall be under seizure 
by virtue of process or authority of the State of New Jersay. 

Article Eighth. — "This agreement shall become binding on the two 
States when confirmed by the Legislatures thereof respectively, and when 
approved by the Congress of the United States. 
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Note 22.— Page 82. 
Relative to the Controversy with New Jersey. 

In a note of the revisers of 1830, (vol. 3, R. S., 425,) a reference is made 
to the history of this controversy, as detailed by Smith, in his history of 
New York, p. 228, and to various acts of the Colonial Assembly, passed 
to obtain a settlement of the boundary. 

In the Journal of the Assembly, (vol. 2, p. 393,) is a document, showing 
the violence with which this dispute was carried on, and containing much 
interesting historical matter. 

In the year 1800, an attempt was made to adjust the difficulty. New 
Jersey passed an act appointing commissioners, which was followed by 
New York. The attempt failed, each party insisting upon their respec- 
tive claims— New Jersey that her territory extended to the middle of the 
Hudson river, and New York that it was only to low water mark, on the 
western shore. [See the report of the Commissioners, to the Governor, 
Senate Journal of 1808, p. 51.] 

On the 6th of April, 1808, (1 R. S., 1813, p. 238,) an act of our Legisla- 
ture was passed relating to this subject. It recited the statute of New 
Jersey, of the 2nd of November, 1806, appointing commissioners for the 
adjustment of the line, as also the act of our own Legislature for the 
same purpose. That the Commissioners had met without coming to any 
agreement, and that it appeared by the report of the New York Commis- 
sioners, that the State of New Jersey claimed, as comprehended in the 
grant from the Duke of York to Carteret & Cerkely, the Hudson river, 
ad filvm aquce, as far down as Sandy Hook; but that New York had, 
coeval with the commencement of the colonial government of the two 
States, hitherto actually exercised or possessed the jurisdiction over the 
Hudson river and Staten Island, and the bay, between it and Long Island, 
as a portion of her rightful territory. The act then proceeded to declare, 
that it was the duty of the Governor to sustain the jurisdiction of the 
State over the said territory until the State should be evicted thereof by 
due course of law; and also that the whole of Hudson river, southward of 
the northern boundary of the city of New York, and the whole of the bay 
between Staten Island and Long or Nassau Island, should henceforth be 
deemed to be within the jurisdiction of the city and county of New York, 
and that all the offences against the act should be cognizable in the courts 
held in and for such city and county." 
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Note 23— Page 113. 
Petition of 1702, for Ferry Charter. 

To his Excellency, Lord Viscount Cornbury, &c, &c. 

The humble petition of the Mayor, Aldermen and Commonalty of the 
city of New York, most humbly showeth unto your Excellency. 

That your petitioners, by their charter, having a right and interest in 
the ferry from this city across the river to Nassau Island, and from the 
said island to this city again, and to all the perquisites, profits and ad- 
vantages thereof, which your petitioners perceive to fall much short of 
what they might reasonably expect from the same, if the bounds and limits 
of the said ferry were something extended on the said island side, where- 
by to hinder and prevent that privilege and liberty, which divers persons 
now take, of transporting themselves and goods to and from the said 
Inland of Nassau over the said river, without coming to or landing at the 
usual and accustomed place, where the said ferry is kept and appointed, 
to the great loss and damage of your petitioners, whose farmer of the said 
ferry complains he cannot live upon, nor longer hold the same, though at 
a moderate and very easy rent; which mischief and inconvenience your 
petitioners know not better how to remedy than by gaining a further in- 
terest on the shore adjoining to the said island, so as to oblige persons to 
pay the rate and duty of the ferry who pass and repass the said river with 
themselves or goods, to or from any other part of the said island, within the 
bounds and compass hereby prayed for, than that where the said ferry is 
now kept, which being in your Lordship's power alone to enable your pe- 
titioners to do. 

We, your said petitioners do most humbly beg of your Excellency, that 
you would be pleased to grant unto us and our successors, for the use and 
behoof of this city and Corporation, under the seal of this province, all 
the vacant land from high water to low water mark, fronting the harbor 
of this city from the east side of the Red Hook, upon Nassau Island afore- 
said to the east side of Wallabout, upon the said island, for the better and 
more convenient taking in and loading of passengers, corn, and other 
goods and things bound to and from this city. 

And your petitioners as in duty bound will ever pray. (Read in Coun- 
cil, 11th March, 1702,) 

The trustees for the town of Brookland, in Kings county, on Nassau 
Island, wliose names are hereunder written, for and on behalf of them- 
selves and said town, enter a caveat against the city of New York, or any 
particular person, for having a patent for any land between high water 
and low water mark, from Kickout and the Wallabout to Red Hook in said 
township, till they be heard, &c, March 16, 1702-3. 

No further action appears to have been taken. 
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Note 24— Page 113. 

Petition of C. Sebring, for Ferry Grant, 2Zd January, 1707. 

To his Excellency, Edward Viscount Cornbury, &c. 

The petition of Cornelius Sebring, of Kings county, on the Island of 
Nassau, showeth. That your petitioner is seized and stands possessed of 
a certain farm on the Island of Nassau, directly over and against the cen- 
tre of the city of New York, being a most fit and convenient place for a 
ferry, to and from the said city, for the transportation of passengers, 
goods, wares, merchandize, cattle, corn, and other commodities to the 
great use and benefit of many of the inhabitants of the said city and island, 
considering the situation as aforesaid, and which can be of no hurt or 
damage to the old ferry, it being not as convenient for that ferry to send 
their boats to the south end and centre of the city where he proposes to 
send his. 

Your petitioner therefore humbly prays your Excellency to grant unto 
your petitioner her Majesty's Letters Patent, under the great seal of the 
province, for establishing a ferry over the East river or Sound, to be 
limited on the Island of Nassau on the one side by the old ferry, and on 
the other side by the Red Hook, and on the side of New York, between 
the slip, at Captain Theobald's, unto the great bridge, for the loading and 
landing of all persons, goods, wares and merchandize, except cattle, to be 
landed at or near the slaughter houses, (nevertheless not excluding the 
old ferry boat from the places aforesaid,) under such regulations and sucli 
prices for transportation, and small quit rent or acknowledgment as to 
your Excellency shall seem meet. 

New York, 23d January, 1707-8. 

A considerable number of citizens agreed that such a ferry would be of 
advantage to the city, if the price of transportation was not excessive. 



Note 25 — Page 114. 
Petition of 1708, for land on Nassau Island, for Ferry Grant, 

To his Excellency, &c. 

The humble petition of the Mayor, Aldermen and Commonalty of the 
city of New York, most humbly showeth ; 

That the petitioners having a right and interest in the ferry from this 
city to Nassau Island, and from the said island to the city again, and to 
all the profits and advantages thereof, perceive it to fall far short of what 
they might reasonably expect from the same, if the bounds and limits of 
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the said ferry were something extended on the said island side, thereby 
to hinder and prevent that privilege and liberty -which divers persons 
now take of transporting themselves and goods to and from the said 
Island of Nassau over the said river, without coming to, or landing at, the 
usual and accustomed place where the said ferry boats are kept and ap- 
pointed, to the great loss and damage of the petitioners (the profits thereof 
being wholly appropriated for the public service and government of the 
said city,) and it being obvious to your petitioners that some private per- 
sons, for their own use and gain, have solicited your Excellency for 
another ferry on the said island, fronting to this city, which if granted, 
would be of great damage to this Corporation, and all the inhabitants 
thereof, as the petitioners humbly conceive, would in time, not only prove 
injurious to the trade and commerce of this city, but also be a means to 
lessen the income of her Majesty's revenue, established upon trade. to the 
general decay of the province, the improvement thereof employed now 
in traffic, being scarcely able to maintain the inhabitants now in this city, 
whose livelihood does only rely thereon. 

Your Excellency's petitioners therefore most humbly pray that your 
Lordship will be favorably pleased to take the premises into your prudent 
consideration, and order her Majesty's grant unto the petitioners and their 
successors for all the vacant and unappropriated ground on Nassau Is- 
land, from high water to low water mark, fronting unto this city from the 
place called the Wallabout, unto the Red Hook, against Nutten Island, for 
the better improvement and accommodation of the said ferry; and also 
that your Excellency would be further pleased 1o order unto the peti- 
tioners and fheir successors her Majesty's grant of confirmation for the 
said ferry on both sides of the said river, with power to establish one or 
more ferries, if there shall be occasion, and to make by-laws for the more 
orderly regulation thereof at such reasonable rates, and under such mod- 
erate quit-rent as your Lordship in your great prudence shall see meet. 
And your Excellency's petitioners as in duty bound shall ever pray, &c. 
ebenezer wlllson, wllliam smith, 

John Tuder, Christopher Denne, 

D. Provost, John Hendrick Brevoort, 

Richard Willett, Paul Droilhet, 

Alfred Swoerts. E. Blagge. 

April 8, 1708. — Read, and granted — a warrant to be prepared for the 
Attorney General to draw a patent or charter. 
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Note 23— Page 118. 
Statute of 1782, as to Ferries. 

The act recites, that whereas the rates and prices of the ferriage of 
men, horses, &c, and all other goods transported over the ferry, between 
the city of New York and the Island of Nassau, were heretofore regulated 
by the Mayor, Aldermen and Commonalty of the said city, to whom that 
ferry belongs; and for the avoiding of disputes, the aforesaid ferriage 
was afterward established for the term of seven years, by an act of the 
General Assembly, entitled, &c, passed in the fourth year of his late 
Majesty's reign, and the same having been generally approved of, was, by 
another act, passed in the first year of his present Majesty's reign, con- 
tinued until the 12th day of June, 1733. And whereas, the rates and 
prices of the ferriage aforesaid, are full well approved, and allowed to be 
reasonable and moderate. 

The first section then prescribes the rates of ferriage. The second 
fixes the various penalties upon passengers for refusing to pay the rates; 
and the third upon the ferryman for not landing at the place ^appointed, 
and for taking more than is allowed by the act. 

The fourth section directs, that it should and might be lawful for the 
Mayor, Aldermen and Commonalty of the city of New York, to take the 
rates of ferriage before fixed, " and shall and may establish and keep one 
or more ferry or ferries between the said city of New York and the Island 
of Nassau, for the better and more easy transportation of passengers." 

The fifth gave liberty to the owners on the water side, to transport 
their own goods or commodities in their own boats or canoes, but not to 
bring over the goods of other person or persons, with or without hire. 

And the sixth section was as follows : 

" And forasmuch as the Mayor, Aldermen and Commonalty of the city 
of New York have been for many years past, and still are legally and 
solely seized of the ferry aforesaid, and that they have at their own great 
cost and charges, not only purchased lands on JVassau Island, at the 
place where the said ferry has always been kept, but likewise erected 
there, houses, stables, and a pen for the accommodation of travellers, pas- 
sengers, drovers, horses and cattle, and a convenient bridge or landing 
for boats to come at, and go off from. Be it therefore enacted by the au- 
thority aforesaid, that no other person or persons whomsoever, other than 
the said Mayor, Aldermen and Commonalty of the city of New York, their 
successors and assigns, shall presume to erect and keep a ferry between 
the city of New York and Nassau Island, for carrying or bringing of any 
passengers, horses, cattle, hogs, sheep, goods, wares, merchandize, or 
other commodities or things whatsoever, over the said ferry hereby rated 
and established, for any hire, wages, or reward whatsoever, or without, 
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such under penalty of fifty pounds for every such offence, with full costs of 
suit; one moiety thereof to his majesty, his heirs and successors, toward 
the support of his government in this colony, and the other moiety there- 
of to such person or persons as shall prosecute and sue for the same, to 
effect, in any court ofurecord within the said colony, wherein no protec- 
tion or wager of law or more than one imparlance shall be allowed." 

The seventh section directed the ferrymen to hang up a table of the 
rates at some conspicuous place. 



Note 27.— Page 119. 
Ferry Act of 1813, 2 R. S., 355. 

The first section (being the 45th section of the act to reduce into one 
act the laws concerning the city of New York, vol. 2, R. S.. p. 355,) pre- 
scribed the rates of passage from the city of New York to the Island of 
Nassau, and from the Island of Nassau to the city. " Whenever a certain 
rate of ferriage is fixed for any particular quantity or weight of goods, a 
proportionable rate shall be taken for any greater or less quantity or 
weight of the same goods. 

" If any person shall refuse to pay the rates of ferriage thus establish- 
ed, he shall forfeit and pay the ferryman treble the rate to which he was 
liable by the act, to be recovered with costs-in any court having cogni- 
zance thereof. (§ 46.) 

" It shall be lawful for the Mayor, Aldermen and Commonalty of the 
city of New York, to demand and receive the rates and prices of ferriage 
aforesaid, for the said ferriage from and to the said city as aforesaid, and 
they may establish and keep one or more ferries between the said city 
and the Island of Nassau aforesaid." (§ 47.) 

The 48th section fixes a penalty of two dollars and fifty cents, for taking 
any other or greater rates of ferriage than those settled in the act. 

The 49th section provides for the mode of giving publicity to the rates 
by putting up lists thereof in a conspicuous place at the ferry houses. 

The 50th and 51st sections relate to the marking of the boats in a par- 
ticular manner, and to the hours of running at different seasons of the 
year. 

The 52d section is as follows ; "That it shall be lawful for any inhabi- 
tants of the town of Brooklyn, to transport their own goods, in their own 
boats, from the Island of Nassau to the city of New York, and from the 
city of New York to the Island of Nassau, without giving any ferriage 
for the same. Provided however, that if any such inhabitants, under 
color or pretext of transporting his or her own goods only, shall carry or 
bring over the said ferry the goods of any other person of what kind so- 
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ever, -with or without hire or reward, every such inhabitant shall for ev- 
ery such offence forfeit and pay to the ferryman of such ferry, two dollars 
and fifty cents, to be recovered, with costs of suit, before any justice of 
the peace, or court having cognizance thereof." 

The 53d section is as follows — "That no person other 'than the said 
Mayor, Aldermen and Commonalty, shall erect and keep a ferry between 
the said city and Nassau Island, for carrying or bringing any passengers, 
horses, cattle, hogs, sheep, goods, merchandize or other things whatsoever 
over the said ferry hereby rated, with or without any hire or reward, 
under the penalty of one hundred and twenty-five dollars for every such 
offence." 

The 54th, 55th and 56th sections prescribed a sufficient number of men 
to be attached to the barges and other boats, the dimensions of the 
barges, &c. These regulations from the introduction of steam ferry 
boats, have fallen into disuse. 

By the 57th section, the Harbor Masters of the city, for the time being, 
shall be the persons, who shall on the complaint of any person, determine 
whether the ferry boats are kept in proper order. 

The 58th section regulates the mode of recovering the penalties, and 
their application. 



Note 28-.— Page 130. 
Cases as to rights and property in Ferries. 

Mills vs. Tlte County Commissioners, (3 Scammon's Rep. 55, Illinois.) 
The Legislature of Illinois had by an act authorized St. Clair county to 
establish a ferry across the river Mississippi. Commissioners had located 
the ferry and road leading to it. The county court was authorized to 
cause the land covered by the location, to be condemned, and the dam- 
ages to be paid to the owner, and then to enter upon the land, and estab- 
lish the ferry. The mode of ascertaining the damages by a jury, was 
then prescribed and an appeal given. 

The appellants were owners of the lands taken, for a considerable dis- 
tance above and below the point, and had enjoyed a former ferry on their 
land for the space of thirteen years, called St. Lewis Ferry ( The ques- 
tion arose on the refusal of the judge at the trial, to give instructions 
that these ferry rights should be estimated, in making up the value to be 
allowed to the appellants. 

The court say, :: it is a principle of common law that ferries are publir.i 
juris, and can be granted by the sovereign power. If this be admitted, 
it follows that riparian proprietors are not thereby entitled to the fran- 
chise." 
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"Has our statute changed this firm principle. The act entitled, &c, 
gives the owners of land adjoining to, or embracing the water course over 
which a ferry is proposed to be established, a preference over others, 
provided tiie privilege shall not have been granted to any other person; 
thus clearly recognizing the common law principle, and implying a power 
in the public to make the grant to persons other than the owners of the 
hind." 

The court proceed to notice that the appellants had only shown posses- 
sion of thirteen years, but no license or grant, and had not therefore 
proven themselves entitled to the ferry franchise. 

We must advert to the fact that the doctrine as to navigable rivers, is 
applied to the Mississippi. 

Mills vs. The County of St. Clair, (2 Gilman's Illinois Rep. 197.) 

The grant by an act of the Legislature of Illinois, passed in 1819, was 
as follows : " That S. Wiggins, his heirs and assigns, were authorized to 
establish a ferry on the waters of the Mississippi, near the town of Illi- 
nois, in this State, to run the same from lands at said place that might 
belong to him. And that no persons except those who had ferries then 
established at that place should establish a ferry of that description 
aforesaid, (viz ; by boats to be propelled by steam, horses, oxen, or other 
four-footed animals,) within one mile of the ferry established under that 
act." 

But by another section it was provided, that if the provisions of the 
second section should appear to be injurious to the public good, then such 
section might be repealed. 

The ferry was accordingly located at a given point. In 1883 the Leg- 
islature repealed the second section of the act of 1819. 

In 1839 the Legislature appointed commissioners to locate a road and 
ferry across the Mississippi river; and the commissioners proceeded to take 
three hundred feet of the land of Wiggin's assigns, upon the river, no 
compensation being granted for the damage done to the franchise. 

In 1821, a further act was passed, authorizing Wiggins, his heirs and 
assigns, to remove his ferry on any lands which might belong to him, or 
them, on the said Mississippi river, under the same provisions as were 
prescribed in the act of 1819. 

The new ferry, under the act of 1839, was located below the tract first 
acquired by Wiggins, and on which his ferry was established. He had 
purchased this tract, 

The court stated the following propositions — " That the grant of a 
ferry franchise by the Legislature of a State, unless limited by some gen- 
eral law, or some restrictive provisions in the grant itself, is necessarily 
exclusive to the extent of the privilege thus conferred. When a grant 
has once been made by the Legislative authority, to the extent of the 
rights conferred by it, the power which made it is exhausted, and it can- 

8 
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not be taken back or transferred to another, until the public interests or 
welfare shall demand its resumption, and provision shall have been made 
for just compensation to the owner." Such a contract, however, is al- 
ways subject to an implied reservation in favor of the sovereign power, 
that whenever the public good requires, or the exigences of the State de- 
mand it, all the rights and privileges may be resumed upon adequate 
compensation being made." 

The cause went up to the Supreme Court of the United States, (8 How- 
ard, {569.) The first grant, that of 1819, was held operative, contrary to 
the opinion of the court below. It was concluded that the Legislature 
meant to give the same time to the party, eighteen months, for the acqui- 
sition of the lands, as he had for running the ferry. 

Wiggins was confined in running the ferry under the act of 1821, to 
the gi-ound then owned by him. He could not afterward go beyond that 
tract to other land not then owned by him. Whether he could have 
changed his location within the limits o£ the tract actually owned, was 
not a question before the court. 

It was also held that the establishment and regulation of ferries across 
navigable streams is a subject within the control of the government, 
which may exercise its power by contracting with individuals. This gen- 
eral principle was not open to controversy. 

In North Carolina the right to establish ferries is recognized as in 
the sovereign authority, but the privilege must first be offered to the 
owner of the bank where it is intended to be fixed. If he refuse, the 
grant may be made to another, compensating the owner for the use of the 
soil taken. (Pipkin vs. Winns, 2 D. Rep., 402, overruling liaynen vs. 
Dowday, 1 Murphy, 279.) This is also the rule in Kentucky and in Ten- 
nessee. (Harvio vs. Carmack, 6 Dana, 242; Allen vs. Fansworth, 5 Yer- 
ger, 189.) 

In these cases the rule was fully recognized, that a first right of privi- 
lege was the result of statutory provision, not a rule of law binding upon 
the State. 

The case of Young vs, Hanson, (6 Georgia Rep., 130,) settled — 

1st. That the owner of land on the banks of a river, had not, as matter 
of right, the privilege of keeping a public ferry. This right to do so could 
only be by grant, actual or implied. 

2d. That the State had a right to erect bridges wherever it was deemed 
necessary for the convenience of the public. 

3d. That a bridge might be established, and a keeper appointed, with- 
out any regard to ownership of the soil. The franchise or right to keep 
bridges or ferries, should however be conferred upon the owners of the 
soil, rather than on strangers, if practicable and consistent with the pub- 
lic welfare. 

The Bridge Company had been incorporated by the Legislature 
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with ordinary powers to enter upon and take lands for their purposes. 
The plaintiff had used a ferry from his land for about thirteen years, but 
without a grant from the State, although the title to his land adjoining 
was derived from it. 

It was decided that he had no right to ferry across the river and no 
property therein; and that the act of incorporation of the Bridge Com- 
pany was lawful, and authorized them to take his land, making compen- 
sation as provided for in their charter. 

See also the great case of The Canal Co. vs. The Railroad Co., (4 Gill 
and Johnson, 1.) 



Note 29— Page 135. 

Costar vs. Brush, (25 Wendell, 628.) The plaintiffs were holders of a 
lease granted by the Corporation of New York for the establishment of a 
ferry between Beekman slip and the old ferry at Brooklyn, (now called 
Pulton Ferry,) in which the Corporation covenanted that they would not 
establish or permit any other ferry between New York and Brooklyn, 
south of the ferry at Catharine slip. The case involved the legality of 
this covenant. 

The court said, " It is insisted that the grant of the right establishing 
ferries, made to the Corporation, was a franchise to be exercised for the 
public good, and that any restriction imposed upon itself in the exercise 
of this power, was illegal. The short answer to all which is, that the 
Corporation possessed the same power in respect to the establishment of 
ferries across the East river, that before belonged to the Crown or Legis- 
lature; and the exclusive privileges extended to the lessees of the Fulton 
Ferry were fully within its municipal authority, and binding both upon 
the city and the public." 



Note 30— Page 141. 

Grants of Land under Water on Long Island. 

On the 35th of August, 1764, a grant was made by the Corporation of 
New York to Philip Livingston, of a parcel of ground between high and 
low water, near Jeroleman street. December 4, 1801, a grant to Ebene- 
zer Pierpont; and another grant was made to him on the 23d of Septem- 
ber, 182^3. These were for strips in front of the land known as the Pier- 
pont property. 
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Between 1809 and 1817, a large number of grants were made; and indeed 
the principal part of the strip, from Atlantic street to a point on the north , 
near the Fulton Ferry, is held under the grants of the Corporation. 

On the 10th of April, 1850, a release and quit-claim was given by the 
Corporation to W. F. Havemeyer and others, in consideration of six hun- 
dred and fifty dollars, for a strip near Baltic street, of about one hundred 
and thirty feet in breadth, and extending about three hundred and sixty- 
nine feet from high to low water mark. 



Note 31— Page 163. 

Documents as to the space between high and low water mark around 
JVew York. 

January 21, 1691-2. — Upon summoning the inhabitants, from the widow 
■ Lewis's house to the water gate, to produce their patents to show what 
claim they had to the ground before their doors to low water mark, upon 
perusal of their patents it is found that Mr. Lawrence, Mr. Carsen and 

Mr. Deusen and the late widow of Abraham Leversenand Jabobus D 

had no right, by their patents, to any ground before their houses; and 
Captain Dc Ray, on behalf of his father-in-law, doth declare, that he hath 
no pretence to any ground before his house. 

Daniel Van Vort, his patent being produced, eight days time is given 
him to make his defence according to his request. 

The rest of the inhabitants did not appear. 

February 5, 1691-2. — Upon the perusal of Daniel Van Vort, his patent, 
the Common Council are of opinion that all the land without the wall be- 
longs to the city. 

The wall was first established in 1653, being an entrenchment and 
line of palisades running through Wall street, from river to river. In 
the year 1699, the Common Council petitioned the Governor to have it 
T demolished, and the materials applied in building the New City Hall. 

In 1691 it was ordered that all the ground by the water side, from the 
block-house to the hill, next to Mr. Beekman's, be sold. 

The block-house was on the north-west corner of Wall and Pearl street, 
projecting beyond the wall of the city. The possession of Beekman was 
of a farm near Beekman street, and appears to have vested in him as 
early as 1656. 

Again, the proceedings with respect to what were known as the extrav- 
agant grants of Governor Fletcher, throw light upon this subject. In the 
year 1696-7, that governor had made various grants, among which was 
one to Colonel Heathcote, of a portion of the King's Garden, " running to 
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low water mark." That garden was known in Dongan's charter, as a 
piece of ground by the gate, called the Governor's Garden, and was espe- 
cially excepted out of the grant to the Corporation. By the statute of 
1699, this patent to Heathcote, was, with several others, vacated and an- 
nulled; and it was provided, that no governor should devise or grant the 
King's Garden, the Swamp, &c, for a period longer than his own contin- 
uance in office ; saving however to the city of New York all their right to 
the Swamp, and to the ground behind the Quee?i's Garden to low water 
mark. Queen Ann was then on the throne. In the grant of Queen Ann, 
of 1705, to Trinity Church, the Queen's Garden was included. After 
giving the King's Farm, bounded on the west by Hudson's river, it pro- 
ceeds — " And also all our piece or parcel of land situate on the south side 
of the church-yard of Trinity Church, aforesaid, commonly called and 
known by the name of the Queen's Garden, fronting the Broadway on the 
cast, and extending to low water mark upon Hudson river, on the west." 
Trinity Church, by a series of conveyances, became seized of the property 
(three hundred and ten feet on Broadway,) being the northern portion of 
its possession, and the Queen's Garden constituted the southern portion 
of its possession, probably commencing at a point about opposite the cen- 
tre of Wall street. The northern part is marked on the map of 1G9J5 as 
the burial-ground, and undoubtedly is the parcel spoken of in the charter 
of Dongan as the new burial-place without the gate of the city, erected by 
it at its proper cost. It ran to Hudson river. Then on the 21st of 
May, 1751, Trinity Church received from the Corporation a grant of 
water lots extending along the whole line of their property, acquired 
either as the burial-place or the Queen's Garden, described as adjoining 
to the rear of their church-yard, and extending from each side or corner 
of the rear of their ground, two hundred feet into the river below low 
water mark; being of breadth on the east side at high water mark, four 
hundred and thirty-eight feet, and at low water mark, four hundred and 
forty-eight feet. 

It may be useful to advert to the title to the burial-ground in Trinity 
Church, as connected with this subject. 

The charter of 1697, to Trinity Church, recited a petition of the church 
for a grant of a piece of ground without the north gate of the city, in or 
near to a street called the Broadway, in breadth on the east side as the 
said street rangeth northward three hundred and ten feet, until you come 
to the land of Thomas Lloyd; and from thence toward the west by the 
said land until you come to Hudson river, and thence southward along 
the Hudson river, three hundred and ninety-five feet, and from thence by 
the line of our garden, eastwai-d, unto the place of the said street or the 
Broadway where it first begun. 

This charter made no express grant of this piece of land. In truth it 
appears to operate only as a sanction or permission on the part of the 
crown, so far as it had any power remaining, to use the land as a ceme- 
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tery. The ground itself, as before observed, was the new burial-ground 
erected at the cost of the city, and confirmed to it by Dongan's charter; 
and in 1703 the Corporation made a conveyance of the land to Trinity 
Church, describing it as all the burying-place of the said city. 

There is also a recital in the colonial act of the 27th of June, 1704, that 
the church was in possession of this ground, describing it nearly as it is 
described in the charter of 1697, except that the northern boundary line 
is made to run along the north side of the burying-place continued to low 
water mark, of Hudson river. The grant from the city is recognized in 
this act. Then in May, 1751, as before observed, the church accepted the 
grant of the water lots from high water along this piece of ground, as 
well as the Queen's Garden. 

Thus, as to the Queen's Garden, we find a right in the Corporation to 
low water mark, recognized in the statute of 1699. Clearly this was the 
space between high and low water, for the garden itself extended to the 
river, and was expressly reserved out of Dongan's grant. The patent of 
Queen Ann professed to convey it, and yet Trinity Church accepts a con- 
veyance from the Corporation of this intermediate strip, as well as of a 
certain depth into the river beyond it. 

It would not be warrantable to press this circumstance as decisive of 
the right, but it is a striking instance of the claim of title of the Corpora- 
tion to this strip, even in the case of a piece of upland expressly reserved. 

So as to the northern portion of the Trinity Church possession, the re- 
cital in the charter of 1697 only carried the boundary to the river. That 
charter probably did not pass any title. The city had the title, and con- 
veyed it in 1703. The colonial act of 1704 recognized the title of the 
church, and perfected it, if it needed any aid. The recital does indeed 
carry the line to low water. It is but a recital. The true source of the 
ownership, viz ; the deed of the Corporation, did not, it is supposed, go so 
far. If it did, the right came from that body; and if it did not, still the 
right came from it under the grant of 1751. 

Again the grant of the King's Farm, by Queen Ann, in 1705, extended 
only to the river, being bounded on the west by Hudson river, and the 
church or its assigns has received grants of water lots in various places 
running from high water. In 1773, Nov. 18, for example, a grant was 
made of a strip, six hundred and twenty-four feet in length, beginning 
on the north side of Vesey street, at high water mark, and so extending 
to the land granted to the Governors of the College, adjoining Barclay 
street, and from the north side thereof to the north side of Chambers 
street to low water mark, and the soil under water from thence the whole 
breadth thereof, two hundred feet into the Hudson river. 

Again, on the 23d of April, 1686, William Dyre conveyed to Thomas 
Lloyd, apiece of land thjs described. "Beginning at the corner of the 
way or passage that leads to the mill of Peter J. Mesier, and running 
southerly along the highway to the church-yard or burial-place, as the 
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fence of said Byre now standeth, four hundred find sixty-eight feet; from 
thence westerly upon a direct line as the fence of the said church-yard 
or burial-place now standeth, to the water side of Hudson river, six hun- 
dred and thirty-six feet, and so along the water side, four hundred and 
sixty-eight feet, thence along," &c. 

In October, 1694, Lloyd conveyed to John Rodman a portion of this 
land. In May, 1695, he conveyed a part of it to John Hutchins. Lloyd 
and his grantees had therefore a right to upland acquired before April, 
1686. And it is also clear that P. J. Mesier had acquired his title before 
that time. Yet we find that in 169D, Huddlcstone, Hutchins and Hodman 
applied to the Corporation, stating that upon surveying their land, with a 
view to make wharves, &c, there was found a strip belonging to the Cor- 
poration, which they petition may be granted to them. They describe 
their land as fronting the Hudson river, and the strip in question prayed 
to be given them as extending to low water mark. 

In the case of Mesier's petition (April 15, 1701,) he expressly asks for 
a grant from high to low water, and the grant was for eighteen rods in 
length, at high water mark. 

In fact, I have ascertained that the soil, below high water, in the North 
river, from Battery place to the northern limit of the King's Farm, with 
only one exception, is derived from the Corporation. 

That exception is of the land at the corner of Battery place and Broad- 
way. It appears that in 1729, this property, of fifty-four feet by one hun- 
dred and twelve, on the south, and one hundred and thirty feet on the 
north side, belonged to Charles Sleigh. He, it will be noticed, is men- 
tioned in the description of the westward boundaries in Montgomoric's 
charter, as owning a lot of ground, between which and a house and lot of 
Thomas Edes, the street from the parade ran before the fort to the river. 
This lot was mortgaged to A. De Peyster, in 1729. The equity of re- 
demption was released, and De Peyster conveyed it to Archibald Kennedy, 
in August, 1756. The mortgage of 1729, shows that Sleigh had then a 
right to three hundred and ninety-two feet from the corner of Broad- 
way, westward, or two hundred and seventy feet from high water mark, 
into the river. (See records, 1729, Register's office, New York.) That 
brought his land to near the east side of Washington street. Then, in 
1770, the Corporation made a grant of another one hundred feet to Archi- 
bald Kennedy. 



Note 32— Page 106. 

Grant of the four hundred feet in Charter of 1730, section 38. 

" All the space of ground and soil of Hudson riv er, lying and being un- 
der the water of said river, to begin at a certain place near high water 
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mark, at the south end of a piece of upland, which lies between the said 
river and a piece of meadow ground or marsh, being the first piece of 
meadow ground or marsh near Hudson river, to the southward of Green- 
wich, and from whence the above named run of water, called Bestaver's 
Killitjie or rivulet, runs into Hudson river; from which place of begin- 
ning to extend or run to the south side of the street which runs from our 
parade before our fort in New York, to Hudson's river, south eighteen 
degrees thirty minutes west, on a straight line, the distance being one 
hundred and twenty-five' chains; from which line to run a perpendicular 
breadth of, and to comprehend four hundred feet from low water mark 
into the Hudson river; the same containing eighty-two acres and one half 
of an acre of land, or thereabouts. Also all that space of ground and soil 
of the East river, from the north side, of Corlaers Hook to Whitehall, be- 
ginning at two large stones set on the south side of a small creek in a 
marsh on the north side of Corlaers Hook, from whence to the easternmost 
point of Corlaers Hook, the distance on a straight line running south fif- 
teen degrees thirty minutes east, is forty chains and two rods; from thence 
to Whitehall, on a straight line running south, seventy-eight degrees 
thirty minutes west, the distance is one hundred and fifty-two chains; 
from which two lines to run a perpendicular breadth of, and to compre- 
hend four hundred feet from low water mark into the East river, the 
same containing one hundred and twenty-seven acres or thereabouts, to- 
gether with all benefits, easements, wharfs, ways, hereditaments and ap- 
purtenances to the same belonging; with full power and authority at any 
time or times thereafter, to fill, make up, wharf and lay out, all and every 
part thereof, and the same to build upon and make use of, in sucli manner 
as they and their successors shall see fit; and all our estate, right, title and 
interest in and to the same. To have and to hold all and singular the 
premises unto the said Mayor, Aldermen and Commonalty, and their suc- 
cessors, to their own proper use, benefit and behoof forever. Provided 
that nothing therein shall be construed to empower the Mayor, &c., to 
wharf out before any persons who have prior grants from us or some one of 
our predecessors, of quay3 or wharfs beyond low water mark, without the 
actual agreement of such persons, their heirs or assigns, owners of such 
quays or wharfs; and also that of the wharves to be built or run out, 
there should be left toward the East and North rivers, forty feet broad, 
as well as for the greater convenience of trade, as to plant batteries 
thereon in case of necessity." 



Note 33— Page 167. 
Ordinances of 1795 and 1796, as to South and West streets'. 
" Whereas, the unlimited exclusion of this' city into the East river, by 
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making further grants to the proprietors of water lots, hath, long been 
conceived injurious if not ruinous to the internal and lower parts of the 
city, through, want of the necessary descent for carrying off the water out 
of the streets into the river; and the Board judging that a wide and spa- 
cious street along the front of the city would tend very much to its orna- 
ment, convenience and safety, directed their Street Committee to cause 
a survey and chart of the front of the city along the East river, with the 
line of such street marked thereon, to be made and reported to the Board; 
and the said committee accordingly having reported the said chart, with 
the lines of the said street, which is to be of the breadth of seventy feet, 
and beyond which no further grants into the river are to be made, or any 
buildings or wharves erected or made, excepting such as the Board from 
time to time shall hereafter deem necessary for the safety of the shipping, 
and the convenience of trade and navigation; and the Board having fre- 
quently had the said chart with the lines of the street run out and marked 
thereon, under consideration, did this day, after making some alterations 
as to the course of the lines of the said street, agree to the same according 
to the following description thereof, viz : Beginning at a point or station 
in the river, opposite the cast side of the Whitehall slip, two hundred and 
twenty-nine feet, six inches, (229 ft. 6 in.) from the corner of the south 
side of Water street; thence in a direct line to a point or station opposite 
the west side of Coenties slip, two hundred and twenty-eight feet six 
inches, (228 ft. 6 in.) from the corner at the south side of, Water street; 
then beginning at a point or station opposite to the east side of Coenties 
slip, one hundred and sixty feet, (100 ft.) from the corner at the soutli 
side of Front street; thence on a direct line to a point or station opposite 
the western range of the Crane wharf, three hundred and thirty-one feet 
nine inches, (331 ft. 9 in.) from the corner at the south side of Water 
street; thence on a direct line to a point or station opposite the western 
boundary line of the grant to Thomas Barnes, now belonging to Samuel 
Ackerly, three hundred and fifty feet, (350 ft.) from the south side off 
Water street; thence on a direct line to a point or station opposite the 
west side of Rutgers' slip, four hundred (400) feet from the south side of 
Cherry street; thence on a direct line to a station or point at the east part 
of Corlaers Hook, one hundred and sixty (160) feet perpendicular from 
thesouth side of Crown point street, at high water mark; which said line 
is the inner side of the intended street of seventy feet wide." 

On the 10th of February, 1796, the same Committee reported an altera- 
tion in the permanent line of the outer street in front of the city on the 
East river, as was agreed to on the 7th of April, 1795, which was also ap- 
proved of by the Board, and is as follows : " Beginning at a point as laid 
down on the map, at the angle opposite Alderman Beekman's house, 
which Raid point is from the south side of Water street at the continua- 
tion of tiie south-westernmost boundary line of the grant to Thomas 
Barnes, and now belonging to Samue Ackerly, four hundred and twenty 
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(420) feet into tlie East river. Thence running on a course) as it appears 
on the map N. 83° 36' east, to a point at the west range of Rutgers 
street, on the estate of Henry Rutgers, deceased, which said point is from 
the south side of Cherry street, on a course south -3° 15' east, as said 
Rutgers street now runs, five hundred and ninety (590) feet into said 
East river; thence running on a course as it appears on the map, north 
87° 15' east, to a point into the East river at Corlaers Hook, which point 
ia, (after measuring on a course of north 87° 30' east, eight hundred and 
seventy (870) feet from the east side of Perry street along Crown Point 
street; thence running at the extent of said distance south, 2 C 30' east, 
three hundred and sixty (360) feet from the south range of said Crown 
Point street into the river, to the said last mentioned point." 

Ordinance as to West street, 10th February, 1796. — <; The Street Com- 
mittee reported to the Board a description, from an actual survey, made 
of an outer street, along the west side of the city, which is to he of the 
breadth of seventy (70) feet, and beyond which no grants ought to be 
made, and no buildings erected; which was read and approved of by the 
Board. Beginning at the centre of the arched bridge over the the run of 
water called the Bestaver's Killitjie or rivulet, and running from thence 
in the present range of Greenwich street, north 11° and 30' east, one hun- 
dred and fifty (150) feet, to the south end of a piece of meadow ground or 
marsh, (being the first piece of meadow ground, or marsh, near the Hud- 
son river, to the south of Greenwich;) and running thence along the said 
point of upland, from the west side of Greenwich street, north seventy- 
eight degrees thirty minutes (78° 30') west, four hundred and twenty 
(420) feet into Hudson's river: thence running on a course as it appears 
on the map, south eleven degrees forty-five minutes, (11° 145') west to a 
point on the southern range of Duane street, which said point is from the 
west side of Greenwich street along Duane street, on a course, as the 
said Duane street now runs north, seventy-six degrees forty minutes 
(76° 40') four hundred and forty (440) feet into the Hudson's river; thence 
running from the said point on a course southward, seventeen degrees 
thirty minutes (17 p 30') west, to a point at the northeasternmost range 
of the street or lane, between Kennedy's corner house and the Battery; 
which said point is from the west side of Greenwich street, on a course 
of north, sixty-eight degrees fifty minutes (68° 50') west, at the extent of 
three hundred and sixty (360) feet into the Hudson river." 

On the 11th of July, 1808, the Street Commissioner reported to the 
Common Council, that by a survey made by himself and Mr. Loss, along 
the Hudson river, for the purpose of directing the sinking the blocks for 
the piers at the foot of Partition street, he finds that the line prolonged 
by the survey of Mr. Magnin as the west line of West street, is not far 
enough into the water by near forty (40) feet, if the line of West street 
be continued as it ought to he, straight from Cortlandt street to Harrison 
street; so that the pier to be built would be two hundred and ten (210) 
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feet in length, instead of two hundred and fifty (250) feet as stipulated. 
A resolution was adopted accordingly, making a straight line from Cort- 
landt to Harrison street. 



Note 34— Page 168. 
Petition for the act of 1798. 

The petition of the Mayor, Aldermen and Commonalty of the city of 
New York, in Common Council convened, respectfully showeth; That as 
well for the ornament and improvement of the city, as for the encourage- 
ment of the trade and commerce of the State, and the safety of the ship- 
ping at the wharves of the city, your petitioners have lately directed a 
permanent street, of seventy feet wide, to be laid out and completed, at, 
and on the extremity of their grants already made, and hereafter to be 
made to individuals, on the East river, called South street, and on the 
North or Hudson river, called West street, south and west of which no 
buildings of any description arc to be permitted to be erected, so that 
vessels lying at the wharves may be secured from fires. 

That by reason of the curves and otherwise irregular state of the shore 
at low water mark, in the East and North rivers, at the time of the mak- 
ing of the grants of the predecessors of your petitioners, [a general map 
of which] if ever made, cannot now be found,) such grants are deemed to 
extend to unequal distances in both rivers, which occasions difficulties in 
making the permanent streets aforesaid, regular; and that in many in- 
stances also, your petitioners are willing, gratuitously, to give the soil, 
under the water, on which those streets of seventy feet are to be made, 
yet doubts are entertained whether your petitioners can compel any of 
the proprietors of the lots, fronting thereon, (and who may be unwilling,) 
to make those streets for public use, in any given reasonable time to be 
appointed by the Common Council. 

And your petitioners further show that part of their plan aforesaid, was 
to extend piers at right angles from the said permanent streets into the 
rivers, at proper distances from each other, with suitable bridges; but 
doubts have also arisen, whether your petitioners can compel the individ- 
ual proprietors of the wharves, to sink and lay out those piers, or, if they 
shall refuse, whether your petitioners will be authorized to sink and build 
those piers at the expense of the city, and receive the wharfage without 
incurring a breach of the conditions and covenants contained in their 
grants to individuals." 

The petition prayed that such powers should be conferred as should be 
proper to remove the difficulties and doubts stated, or for such other pro- 
visions as should seem meet. 
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Note 35— Page 1G8. 
Act of April 3, 1798. 

" Whereas, it would conduce to health and improvement of the said 
city, as well as to the safety of such ships or vessels as may be employed 
in the trade or commerce thereof, that regular streets or wharves, of the 
width of seventy feet, should be laid out and completed in front of those 
parts of the said city which adjoin to the East river or Sound, and to the 
North river or Hudson's river, and that piers should be extended from 
the said streets into the said rivers respectively, at convenient distances 
from each other, with suitable bridges for the accommodation of sea ves- 
sels, and upon such a construction as to admit the currents of the said 
rivers at both ebb and flood, to wash away all dirt and impurities. And 
whereas, the said Mayor, Aldermen and Commonalty, by petition to the 
Legislature under their common seal, have represented that they are dis- 
posed to make the said improvement, but that from the curvings and ir- 
regularities of the shorea of the said rivers in their original state, — from 
the grants made by their predecessors being deemed to extend to unequal 
distances into the said rivers— and from other causes, difficulties have 
arisen as to the execution of a proper plan, and doubts have been enter- 
tained whether they could compel the proprietors of lot^ fronting on said 
rivers to mate those streets within a reasonable period, or to sink and 
build those piers; and whether the petitioners could, without a breach of 
the conditions and covenants contained in their grants to individuals, 
upon the refusal or neglect of such proprietors, sink, build, and make 
those piers, streets or wharves at their own expense, and receive wharf- 
age as a compensation for the same; which doubts and difficulties can 
only be removed by the aid of the Legislature." 

Therefore, Be it enacted by, &c, 

§ 1. That it shall be lawful for the Mayor, Aldermen and Commonalty, 
to lay out, according to such plans as they shall or may agree upon or 
determine, such streets or wharves as are hereinbefore mentioned, in 
front of those parts of the said city which adjoin the said rivers, and of 
such extent along those rivers respectively as they may think proper: 
and that as the buildings of the said city shall be further extended along 
the said rivers, it shall be lawful for the said Mayor, &c, from time to 
time to lengthen and extend the said streets and wharves. 

§ 2. That the said streets and wharves shall be made and completed ac- 
cording to the said plan, by and at the expense of the proprietors of land 
adjoining, or nearest and opposite to the said streets or wharves in pro- 
portion to the breadth of their several lots, by certain days, to be for that 
purpose fixed by the said Mayor, Aldermen and Commonalty, and that 
the respective owners of such of the said lots as may not be adjoining to 
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said streets or wharves, shall also fill up and level at their own expense, 
according to such plan, and by such days respectively, the space lying be- 
tween their said several lots and the said streets and wharves, and shall, 
upon so filling up and levelling the same, be respectively entitled to, and 
become the owners of the said intermediate spaces of ground in fee 
simple. 

§ 3. If either of such proprietors should neglect or refuse to fill up and 
level such intermediate spaces of ground by the times appointed, the 
Mayor, Aldermen and Commonalty may cause the same to be done on be- 
half of the proprietors, and charge them with the expense; and it was pro- 
vided that if the said expense was not paid within a time fixed in the act, 
with interest, the same might be recovered by distress and sales, or by an 
action of debt. 

The 4th section provided, that the sums so to be expended on behalf of 
the proprietors, and all sums of money which might be assessed under the 
act for regulating the buildings, wharves and slips in the city of New 
York, should be a real encumbrance and charge upon the houses and lots 
in respect of which such assessment shall have been made, and shall bear 
lawful interest until paid, and shall be entitled to a preference above all 
other encumbrances upon the same; and the same with interest and costs 
may be sued for and recovered in like manner as if the said houses and 
lots were mortgaged to the said Mayor, Aldermen and Commonalty, for 
the payment thereof. 

The 5th section authorized the erection of piers in front of the said 
streets or wharves. It will be particularly cited under the head of 
wharves and piers, post sect. 



Note 36.— Page 168. 
Law of 1798, as amended, and now in force. 

Section 220 of Law of April 9, 1813, — "And be it further enacted, 
that it shall be lawful for the said Mayor, Aldermen and Commonalty, to 
lay out as far as the same has not been already done, and according to 
the plan agreed upon for that purpose, regular streets or wharves, of the 
width of seventy feet in front of those parts of the said city which adjoin 
to the East river or Sound, and to the North or Hudson's river, and of 
such extent along the said rivers respectively as they may think proper; 
and as the building of the said city shall be further extended along the 
said rivers, it shall be lawful for the Mayor, Aldermen and Commonalty, 
from time to time, to lengthen and extend the said streets or wharves." 

Sec. 221 of the Law of 1813, is precisely the same as section 2, of the 
act of 1798, which is transcribed in Note 35. 
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Section 1 of the Act of April 7, 1820.— Be it enacted, &c., "That 
if the proprietors of the lots of land, or land under water adjoining, or 
nearest and opposite to the East river or Sound, and to the North or Hud- 
son's river, in the city of New York, shall not respectively make and 
complete in proportion to the breadth of the said lots of land, at their own 
expense, regular streets or wharves, of the width of seventy feet, accord- 
ing to the plan which has been agreed upon for that purpose, by the 
Mayor, Aldermen and Commonalty, and also fill up and level at their own 
expense according to such plan, the spaces lying and being between the 
said streets and wharves, called South street and West street and on a 
level therewith, that then it shall be lawful for the said Mayor, &c, to 
cause the said streets or wharves, and the said intermediate lots or pieces 
of land, or land under water, or any part thereof, to be executed and done, 
for and on account of the said proprietors respectively, and if such proprie- 
tors shall not forthwith repay the said expense with lawful interest there- 
in, from the time of the expenditure, that then it shall be lawful for the 
said Mayor, Aldermen and Commonalty, to levy the same, together with 
the interest thereof, and all the reasonable costs and charges attending such 
proceedings by distress and sale of the goods and chattels of such proprie- 
etors respectively, or by action of debt, in the Supreme Court of this State, 
wherein it shall be sufficient to allege generally that the defendants respec- 
tively are indebted to the said Mayor, Aldermen and Commonalty in a cer- 
tain sum of money expended on their account by virtue of this act, and in 
such action any less sum than the one declared for maybe recovered, and 
full costs shall be given in their favor. 

§ 2. And be it further enacted, that whenever such sums of money, or 
any part thereof shall not be collected, and the person to whom said war- 
rant shall be directed, shall make affidavit of this, demanding the same 
two several times of the respective proprietors of such lots of land, or of 
land under water, as may reside in said city, and that they have neglected 
or refused to pay the same, or shall make affidavit that the proprietor or 
proprietors of such lots of land cannot be found in the said city, then and 
in such case it shall and may be lawful for the Mayor, Aldermen and 
Commonalty of New York to take order for advertising and selling the 
said lots of land, or any of them, together with all the rights and privile- 
ges thereunto appertaining or belonging, in pursuance of the second sec- 
tion of the act entitled tl An act for the more effectual collection of taxes 
and assessments in the city of New York, and the said second section of 
the said act shall have the same application, and the like force to all in- 
tents and purposes relative to the premises, which it has relative to the 
premises therein mentioned. 

§ 3. And be it further enacted, that every clause, covenant and condi- 
tion in the several grants of the Mayor, Aldermen and Commonalty of the 
said city, to the said proprietors respectively; and their assigns shall, not- 
withstanding this act, retain their full force and validity, and shall be in 
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no manner affected by the same, or by anything to be done, or performed 
in consequence thereof; and the said Mayor, Aldermen and Commonalty 
shall have, possess and be entitled unto the like payments, rights and 
remedies by virtue of the said grants as they might or could have had, or 
would have been entitled to if this act had not been passed, and shall not 
by the performance of anything herein contained, be deemed to have 
broken or infringed any of the covenants or conditions on their part con- 
tained in the said grants. 



Note 37.— Page 170. 

Act of February 25, 1826. 

It shall be lawful for the Commissioners of the Land Office, and they 
are hereby directed to issue letters patent, granting to the Mayor, Alder- 
men and Commonalty of the city of New York, and their successors, all 
the right and title of the people of this State, to the lands covered with 
water along the easterly shore of the North or Hudson's river, contiguous 
to, and adjoining the lands of the said Mayor, Aldermen and Commonalty 
within the said city of New York, at and from low water mark, and run- 
ning four hundred feet into the said river, from a point on the easterly 
shore of said river to Spuyten Duyvel Creek, otherwise called King's 
Bridge Creek or Harlem river; and also all the land covered with water 
along the westerly shore of the East river or Sound, contiguous to and ad- 
joining the lands of the said Mayor, Aldermen and Commonalty, at and 
from low water mark, and extending four hundred feet into the said East 
river or Sound to Spuyten Duyvel creek, otherwise called Harlem river, 
Provided always that the proprietor or proprietors of the lands adjacent 
shall have the pre-emptive right in all grants made by the Corporation of 
the city of any lands under water granted to the said Corporation by this 
act. 



Note 38— Page 170. 

Act of March 33, 1828, Session Laws, p. 163. — Extension of West street 
to Great Kill Road. 

West street, along the North or Hudson river, as laid out and approved 
by the Mayor, Aldermen and Commonalty of the city of New York, shall 
be the permanent exterior street on the North or Hudson river, from the 
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the'present northerly termination of West street to its intersection with 
a continuation of the Great Kill Road; and all grants made or to he made 
by the said Mayor, Aldermen and Commonalty, shall be construed as 
rightfully made to extend thereto; and all the provisions of an act to re- 
duce several laws relating to the city of New York, into one act, passed 
April 9, 1813, and the several acts amendatory thereof and in addition 
thereto, shall be construed to apply to said West street herein and here- 
by made the permanent exterior street as aforesaid. 



Note 39— Page 171. 

Act of January 18, 1830. — Battery to Albany Basin. 

January 18, 1830. — It was provided "that it should be lawful for the 
Mayor, &c, of New York, whenever West street should be made be- 
tween the Albany basin and Battery place, (late Marketfield street) in 
the said city, to alter the plan or direction thereof, as heretofore laid out, 
approved or agreed upon, in such manner that the line thereof shall run 
parallel with the line of Washington street; and that the easterly side 
thereof shall be one hundred and eighty (180) feet distant from the. west- 
erly side of Washington street, at the termination of the said streets or 
Battery place, late Marketfield street, in the said city." 



Note 40 — Page 171. 

Act of April 12, 1837, establishing Thirteenth avenue. 

The Thirteenth avenue, as laid out on a map made by George B. Smith, 
City Surveyor, bearing date March tenth, eighteen hundred and thirty- 
seven, and approved by the Mayor, Aldermen and Commonalty of the city 
of New York, by a resolution passed in Common Council, on the twenty- 
eighth day of March, eighteen hundred and thirty-seven, {which map is 
filed in the oflice of the Street Commissioner of the city of New York.) 
shall be the permanent exterior street or avenue in the said city, along 
the easterly shore of the North or Hudson's river, between the southerly 
line of Hammond street and the northerly line of One hundred and thirty- 
fifth street. 

" The several streets of the said city, as laid out on the map or plan, 
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made by the Commissioners appointed by the act entitled an 1 An act rel- 
ative to improvements, touching the laying out of streets and roads in the 
city of New York, and for other purposes,' passed April 3, lb07, or us 
subsequently established by law, southerly of, and including One hundred 
and thirty-fifth street, shall be continued and extended westerly along 
llie present lines thereof, from their present terminations on the said 
map or plan respectively, to the said Thirteenth avenue. Also, the Elev- 
enth avenue shall be continued and extended on the said map or plan 
along the present line thereof, from Thirty-sixth street to One hundred 
and thirty-fifth street. 

" The Mayor, Aldermen and Commonalty of the city of New York, shall 
be and they are hereby vested with all the right and title of the people of 
this State, to the lands covered with water along the easterly shore of the 
North or Hudson's river, between Hammond street and One hundred and 
thirty-fifth street, and extending from the westerly side of the lands un- 
der water heretofore granted to the said Mayor, Aldermen and Common- 
alty of the city of New York, by letters patent, in pursuance of the act 
entitled 'An act relative to improvements in the city of New York,' 
passed February 25th, 182R, to the westerly side of Thirteenth avenue. 
And the said letters patent shall be construed so as to grant to the said 
Mayor, Aldermen and Commonalty, forever, the said lands under water, 
easterly of the westerly line of the said Thirteenth avenue. 

" The proprietors of all grants of land under water or of water lots 
heretofore made by the said Mayor, Aldermen and Commonalty of the 
city of New York, on the easterly shore of the North river, shall have the 
pre-emptive right in all grants to be made by the said Mayor, Aldermen 
and Commonalty of the city of New York, of any lands underwater granted 
to them by this act, adjacent to and in front of the said lands under wa- 
ter so heretofore granted; and the proprietors of lands having a pre-emp- 
tive right to grants of land under water by virtue of the said act entitled 
an ' An act relative to improvements in the city of New York,' passed 
February 25, 1826, shall have the same pre-emptive right in all grants 
made by the said Mayor, Aldermen and Commonalty of the city of New 
York, of any lands under water granted to them by this act." 



Note 41 — Page 171. 

Act of May 13, 1846. — Eleventh avenue. 

By the second section, the proprietors of all former grants of land, un- 
der water, or of water lots adjacent to, and fronting on the Eleventh ave- 
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nue, between Seventeenth and Nineteenth streets, shall hare the pre- 
emptive right in all grants to be made by the said Mayor, Aldermen and 
Commonalty of the city of New York, of any lands lying under water, or 
water lots lying between Eighteenth and Nineteenth streets, and the 
Eleventh and Thirteenth avenues, as laid down on said map on paying 
the following sums, in gross, as a consideration for the same, to wit: For 
the grant of land under water, or water lots lying between Eighteenth 
and Nineteenth streets, and the Eleventh and Thirteenth avenues, three 
hundred and sixty-eight dollars; for the grant of land under water, or 
water lots lying between Eighteenth street and the line of the centre of 
the block between Seventeenth and Eighteenth streets and the Eleventh 
and Thirteenth avenues, one hundred and thirty-one dollars and thirty- 
three cents ; and for the grant of land under water, or water lots lying 
between Seventeenth street and the said centre line, and the Eleventh 
.and Thirteenth avenues, one hundred and six dollars and sixty-four cents. 



Note 42— Page 181. 
Abstract of opinion of Judge Ta/mage, 1837. 

The learned counsel shows conclusively, that the claims of owners of the 
upland lots is wholly untenable; as the line of the streets never touched 
such a lot, and that water lots only could have been referred to by the 
Legislature. He then states that it is obvious from an inspection of the 
plan, for South street, as it was in 1801, and the plan of 1804, for West 
street, in the Street Commissioner's office, and from the several plans of 
West and South street, as since altered, that most of West street, on the 
North river, and of South street, on the East river, were laid out further 
than four hundred feet from low water mark. Hence most of these streets 
are upon lands which were at the time the plans were adopted, the prop- 
erty of the State. (The learned .counsel, as I understand, means that 
West street and South street, for the most part of their respective lengths, 
were upon such land.) In the language of the statute, then, there were 
spaces lying and being between the lots and the said streets and wharves. * 
Such a law was necessary to enable the Corporation to build a street be- 
yond the four hundred feet grant. The law then authorized the street to 
be formed on the lands of the State; and to provide the means of building 
it in those cases where the water lots had been granted away, it was pro- 
vided that the owners thereof might be compelled to fill up the street and 
any space between their lots and the street. 

The act makes no provision for those cases where the Corporation con- 
tinue to own the water lots. It would be absurd to apply the present 
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provisions to lots owned by the Corporation. Such an application would 
empower the Corporation to compel themselves to fill up a street adjoin- 
ing to, or opposite their own property. The act was passed to reach two 
classes of cases only; the one where the street or wharf was laid out with- 
in or contiguous to the four hundred feet grant to the Corporation; the 
other where the street was laid out beyond the four hundred feet grant, 
and the water lot did not reach the street, but in the language of the act, 
left a space lying and being between the lots and the streets or wharves. 

" In the other, it empowered them to compel the owner of the water 
lot, not contiguous but opposite to the street or wharf, to fill up the 
street; and also to fill the space between this lot and the street or wharf. 
This statute therefore has no reference to upland lots whatever." 

He concludes — "The statute relates entirely to the manner in which 
the boundary streets of the city are to be made, and its provisions are 
limited to this. If the water lots reach the street to be constructed, and 
are granted away by the Corporation, the proprietor thereof must make 
the street opposite and adjoining his lot. If such lot does not extend to 
the street, then the proprietor must make such street, and in addition fill 
up the intermediate space; and upon so doing the fee of such intermedi- 
ate space shall pass to such proprietors." 

The counsel refers to the case of Bergh vs. The Corporation, not re- 
ported. The case was this. In 1809 or 1810, Christian Bergh was in 
possession of several water lots, on the East river, south of Corlaers 
Hook, having no grant from the Corporation, but he was the owner of the 
adjoining upland to the water lots. He filled in such lots and made a 
wharf, insisting, that by the operation of the statute of 1807, re-enacting 
that of 1798, lie had become entitled to the lands filled in. Upon a case made 
in an ejectment suit, brought by the Corporation, and after argument the 
court decided against his claim. Bergh brought a bill in Chancery, but 
before hearing, the suit was settled, and he took a grant of the water 
lots. Goerck's map of 1793, is marked in this cause as produced before 
an Examiner. 



Note 43— Page 186. 

Line of West street under Ordinance of 1796. 

The ordinance of 1796, laying out West street, fixes three points — 
1st. A point of upland on the west side of Greenwich street, one hun- 
dred and fifty (150) feet north and along Greenwich street, from the cen- 
tre of the arch or bridge over Bestaver's Killitjie. from which point of 
upland there is to be run (on a course north 78*' 30' west,) four hundred 
(400) feet into the river. 
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The Bestaver's Killitjie was afterward known a8 theMinetta Brook, and 
crossed Greenwich street in the vicinity of Charlton street. (See Loss's 
shore map, 1807, in the Street Commissioner's office.) 

By the map of Loss, of June, 1807, in the possession of Trinity church," 
and much relied upon by our surveyors, the line of even high water is to 
the west of Greenwich street. And in a grant with a map annexed, made 
to J. J. Astor, in 1807, of water lots, in the vicinity of Charlton street, it 
appears that from low water mark to the west side of West street, as then 
set down, is two hundred and ninety-eight (298) feet. The map of Loss, 
before mentioned, makes the distance from the west side of Greenwich to 
the west side of West street, about five hundred and sixty feet. 

2d. The next point established in the ordinance of 1796, is at the foot 
of Duane street. The line is from a point on the southern range of Du- 
ane street, four hundred and forty (440) feet into the Hudson river. By 
Magnin's map of 1804, the distance from the west side of Greenwich 
street to the west side of West, is four hundred and eighty (480) feet. 
The change under the ordinance of 1808, (ante p. 47,) will account for 
the difference. The present line is as follows ; West street, seventy feet; 
Washington to West, two hundred and sixty-two feet; Washington street, 
fifty, and Greenwich to Washington, one hundred and sixty feet, making 
five hundred and forty-two (542) feet. 

Low water mark is here found to the west of Washington street, on 
Loss's map of 1807 ; of course even including West street, there was less 
than 332 feet from low water occupied. 

3d. The third point fixed in the ordinance of 1796, is at the foot of 
jtfarketfield street. 

It is from the west side of Greenwich street, (on a course west 68° 50') 
360 feet into the river, and on the northwesternmost range of the street, 
between Kennedy's corner house and the Battery." Every thing is here 
plain and certain. 

The title of Charles Sleigh, acquired before 1729, gave him, as before 
observed, 270 feet into the river, from high water mark. That mark was 
at the east side of First street, which was nine feet two inches (9 ft. 2 in.) 
east of the east side of Greenwich street. Then in 1770, A. Kennedy ac- 
quired by grant, one hundred feet more, which carried his line to the 
west side of Third street. This point was only two hundred feet below 
low water mark, and two hundred and fifty-seven feet, three inches from 
the west side of Greenwich street. The ordinance made the west line of 
West street, one hundred and two feet nine inches further, or three hun- 
dred and two feet nine inches from low water mark. 

It appears by the maps, made in 1828, that the outer line of West street 
was laid down thirty-three feet, six inches further into the river, being 
three hundred and sixty feet three inches from low water mark, and the 
street being but sixty feet in width at this point, we have actually even 
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at the present time only three hundred and ninety-six feet three inches 
from low water mark to the outer line of West street. 

And this is independently of the operation of the act of 1S26, by which, 
'in making "West street parallel with Washington, the block was increased 
by sixty feet, and of course West street pushed so much further into the 
river. Magnin's map, of 1804, shows that block to be one hundred and 
nineteen feet, and it is now one. hundred and eighty. By the same map, 
the distance from Greenwich to West street, west side, is three hundred 
and fifty-eight feet. 

It is then a clear demonstration that there was a space of thirty-two 
feet nine inches between the extremity of the grant to Kennedy, in 1770, 
and the east side of West street, as fixed in the ordinance. It is also 
clear that this space was within the four hundred feet belonging to the 
Corporation. 

Again, a series of grants was made from 1739 to 1770, from Marketfield 
street to Albany Basin. That to Oliver Delaneey, iu 1765, will illustrate 
and be sufficient, as it is similar to the others. The grant first conveys 
the soil between the high and low watermark ; then for two hundred feet 
beyond. Three streets were to be made by him, of forty feet each, to be 
called First, Second and Third streets. 

The exterior line of Third street was the end of the two hundred feet, 
and of course the right of the city was but half exhausted. 

These were the only grants along this line which had been made prior 
to 1798. 

I have taken pains to make a diagram of the grants and the line of the 
ordinance from Marketfield street to Albany Basin. In no place does 
West street, even in its outer line, go beyond the four hundred feet. 

There again it is manifest that there was an intervening space between 
the termination of the grants and the inner line of streets, and that space 
belonged to the Corporation. 

I may advert to some other points on this river. Between Desbrosses 
street and Canal street, low water mark is laid down just on the east- 
ern line of Washington street. This is less than three hundred feet from 
the outer line of West street. (Map in Lib. B, p. 422, Book of Grants, 
Comptroller's office, 16th Dec, 1807.) 

Between Charlton and Hamersley streets, low water line is below 
"Washington street. — (Map in Book E, p. 405,) And from Washington to 
"West, at Hubert street, it was just about four hundred feet from low 
water to the outer side of West street j and at Beach street about three 
hundred and eighty feet. (Book E, p. 208.) 
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Note 44.— Page 186. 
Line of South street, etc. 

The ordinance of 1795 with the amendment of 1796, fixes four points on 
the line of South street, and I propose to show the extent of the grants 
and location of the street at these points, as well as at a few others of 
importance to understand the subject. 

The first point was at Whitehall. The inner line of South street was to 
be two hundred and twenty-nine feet six inches, from the south side of 
Water street, now Front. Goerck's map, of 1793, makes the distance the 
same, and the present line as measured, is two hundred and thirty feet 
two inches. 

The grants at this place running along the line of Whitehall, are as fol- 
lows ; 

One to David Clarkson, of the 12th of May, 1732; another to Anthony 
Rutgers, also, of the 12th of May, 1732; and a third to Anthony Rutgers, 
of the 11th of October, 1734. 

The first conveys a lot of ground and croft, tone of seven lots lately sold) 
lying on the west side of the dock and weigh-house, between the Weigh 
House street, and the street called the Broadway, fronting north on Cus- 
tom House street, on the south fronting a street forty feet wide, called 
Whitehall street, west by Broadway, east by lot No. 2, and being one 
hundred and eight feet nine inches in depth on Broadway, and on the east 
side one hundred and seven feet nine inches. 

The next grant (viz. to Rutgers,) is for another of the lots sold as afore- 
said, (No. 7,) described as a lot of ground fronting on Whitehall street to 
the north, bounded on the west by the street called the Broadway, on the 
south by a new street to be made, of forty-five feet wide, east by a lot sold 
R. Livingston ; being one hundred and thirty-six feet deep on the street 
called the Broadway, and the same depth on the other side. 

The third grant, that of 1734. was of a lot of ground, to be made land, 
and gained out of the East river, now being under water, between the 
Great Dock and Whitehall, being the corner lot on the east side of the 
street, to be continued, called the Broadway ; contiguous to the south end 
of the lot No. 7, lately purchased by A. Rutgers ; and which lot is to ex- 
tend in length from the south end of the said lot, number seven (7) two 
hundred and forty-five feet into the East river or harbor. 

Rutgers covenanted to make a street or wharf of forty-five feet wide on 
the north end, or inward part of the water lot granted ; and another at 
the outward part thereof, at the south end of the lot in the East river or 
harbor. 

The Custom House street was the Dock street of Goerck's map of 1793, 
and, at present, part of Pearl street. On the map of 1728, we find the 



lv 



APPENDIX. 



Custom House laid down on the north side of the street, but it is called, on 
that map, Dock street. The space of ground sold in 1732 is vacant on this 
map. 

Whitehall street, of these grants, was the Dock street wharf of 1772 ; 
the Little Dock street of 1793, and is now Water street. The new street 
to be made is at present Front street. 

The depth of these grants, from Pearl street was, in the aggregate, five 
hundred and twenty-nine feet nine inches ; the two hundred and forty- 
five feet, including the inner street, now front. The depth, by Goerck's 
map of 1793, was five hundred and fifty-nine feet eight inches to South 
street, and by present accurate maps it is five hundred and fifty-nine feet 
seven inches. The difference is twenty-nine feef four inches. The dis- 
tance from the south side of Water street to South street is four hundred 
and eleven feet eight inches. 

If we assume, (as is generally considered the fact) that the south side 
of Water street generally represents low water mark in that vicinity, then 
we have the depth of the grants, from that point, three hundred and 
eighty-one feet, (13G x 245) leaving nineteen feet, part of the four hun- 
dred not granted. 

And then, as South street was laid down four hundred and eleven feet 
eight inches (411 8) from the south side of Water street, it follows, on this 
assumption, that there were eleven feet eight inches of land of the State to be 
filled up, and the street to be made of seventy feet, entirely on the State 
ground ; the whole being four hundred and eighty-one feet eight inches. 

The Corporation, however, undoubtedly construed the charter-grant to 
give them the power over four hundred and forty feet from low water 
mark — the forty feet to be kept open for public uses, In fact then the 
Corporation sought here only forty-one feet eight inches extension beyond 
what they had a right to use. 

A notice of the grants at the corner of Moore street will be useful in 
this particular. 

The first was a grant to Stephen De Lancey, 12th of May, 1732, of three 
of the seven lots sold as before stated, viz. Nos. 1, 2, and 5, and bounding 
lots Nos. 1 and 2, north on Custom House street ; in the rear on White- 
hall street j east along Weigh House street one hundred and seven feet 
sis inches ; west by the lot sold Clarkson. No. 1 was the corner lot, run- 
ning along Weigh House street one hundred and seven feet six inches. 

The next is a grant to John Moore, of the 12th May, 1732, for lot No. 4, 
one of the seven lots beforementioned ; bounded on the south by a new 
street, to be made, of forty-five feet wide, to run along East river or har- 
bor ; west by lot No. 5 ; north by Whitehall street, and east by the Weigh 
House street, being one hundred and thirty-six feet along Weigh House 
street. Weigh House street is now Moore street. 

Next was a grant to John Moore, of the 11th October, 1734. This was 
of a water lot, to be made land, and gained out of the East river, on the 
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west side of the street running along the west side of the G reat Dock, com- 
monly called the Weigh House street; and fronting and contiguous to a 
certain new house and tencmeut lately built by the said John Moore, on 
lot No. 4, lately purchased by him ; which lot extends, in length, from 
the south side of such new house or tenement two hundred and forty-five 
feet into the East river or harbor, and is in breadth, on the north side, 
fronting and contiguous to such new house, thirty-one feet six inches, and 
in the rear, on the East river, thirty-two feet six inches. Northerly by 
aforesaid new house and lot of ground ; easterly by part of a street or 
wharf of twenty feet at least, to be built by said John Moore ; southerly by 
the East river or harbor, and westerly by the lot to be granted to S. De 
Lancey ; with a- covenant to make a street or wharf, forty-five feet wide on 
the north end or inward part of the lot ; (this is the present Front street.) 
And also to make a street or wharf at the south end of the lot, in the East 
river, at the outward part thereof,-of forty feet wide. 

Then there was a grant to Lambert Moore, October, 1796. After recit- 
ing the grant to John Moore, in October, 1734, extending from the new 
house or tenement lately built, two hundred and forty-five feet into the 
East river, with a covenant to make a street forty feet wide on the outer 
part — it proceeds, " And whereas, the Common Council, for improving the 
accommodation of shipping, have determined that a new street or wharf, 
to be called South street, of seventy feet in breadth, be made in the 
East river, in front of the water lots between "Whitehall slip and Moore 
street; by reason whereof the said street, of forty feet in width, in the 
river at the south end of the water lot granted to the said John Moore, 
will become unnecessary ; and have agreed to extend the lots of the said 
proprietors respectively between the Whitehall slip and Moore street, to 
the new street of seventy feet wide, to be called South street." — 

The grant is then made of sixty-four feet (04) from the south end of the 
former grant up to South street. The grantee covenants to make South 
street. 

Thus the Corporation give to Moore sixty-four feet in order to bring 
him up to South street ; or twenty-four feet beyond the exterior line of 
the street to be made under his grants, and the forty feet intended for 
that street. 

At this point also the grants prior to that of 1796 extended three hun- 
dred and eighty-one feet from the south side of Water street, leaving nine- 
teen feet not granted. The Corporation, in 1796, grant this strip, with 
the forty feet reserved for the street and five feet more. 

These statements have been made on the supposition of Water street 
representing low water mark. 

But there are stronger reasons for thinking that low water mark, 
from Whitehall street east to Moore street, was at or about the north side 
of the present Front street. 

1. In the year 1732, a division was made into lots by the Corporation, 
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of all the space from the South side of Custom house street (Pearl) to the 
north side of a street to he made (now Front street.) The ground was 
divided into seven parcels and sold. Three of these lots ran from Custom 
House street to Whitehall street, now Water; and four of them from the 
latter street to " a street to be made of forty-five feet along the East 
river." All these lots are bounded "on Broadway," or "Broadway con- 
tinued" on the west; and by Weigh house street on the east. 

The lots are described as " all that certain lot or parcel of land," in the 
same manner as upland lots are described. 

Now, although the soil between high and low water is sometimes describ- 
ed as a water lot, or soil under water, yet the soil beyond low water is never 
described except as ' land under water,' ' soil to be gained out of the river,' 
■ a water lot,' &c. In the grants to Eve Provost and others, in 1772, for ex- 
ample, the grant is first, " of a piece or parcel of land to low water mark, 
and then of land under water, two hundred feet into the East river. And 
yet a resolution of the Corporation, passed the 16th day of September, 1733, 
a grant of land running to low water mark, is expressly stated to be a wa- 
ter lot. (Minutes of Common Council of that year.) 

In the year 1724, the Corporation divided the same parcel of land (as I 
consider it,) into lots, with a view of selling it. It appears from a memo- 
rial to the Governor, that his interference had been requested by some 
owners of land in the vicinity. 

The Corporation in this document assert their undoubted right to the 
property, admitting their error in not applying for a designation of such 
spots as would be suitable for forts, &c Of course in 1724, their right 
extended to low water only. 

In the grant to John Moore, of 1734, the line is " from the new house 
or tenement then lately built, two hundred and forty-five feet in the East 
river." This new house must have been on the northerly side of Front, 
street, and it is extremely improbable that between 1732, when Moore got 
the land, and 1734, he built a house below low water mark. 

Every map of the city, and of these localities, will. I think, confirm this 
conclusion. On that of 1728, we find the space called Whitehall, much 
wider than afterward; while on that of 1755, we see the three blocks 
formed out of this space, from Moore street, west, and sold in 1732 and 
1734. The west and east docks, as they were termed, lay further east. 
On the map of the Battery, (Atlas No. 7, Street Commissioner's office) we 
find in 1774, the water line at the eastern end of the Battery, nearly op- 
posite to Front street. The surveyors, whom I have consulted, consider 
this line not as designating precisely either high or low water, but the 
general or average course of the flow. The upland of the Battery clearly 
ran as low as Front street, and there is nothing to warrant the supposi- 
tion that from that point to Moore street, the shore so receded as to make 
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a material change in the line, although further east toward Broad street 
and Coenties slip, the tide did trench deeper into the land. 

The next point of the ordinance is at the "west side of Coenties slip. 
The inner side of the intended street is to be two hundred and twenty- 
eight feet six inches from the corner of the south side of Water street. 
Goerck's map, of 1798, makes the distance the same. The map in the 
Book of Quit Rents makes it two hundred and twenty-eight feet eight 
inches. 

The present distances from Water street are as follows: From Water 
to Front street, one hundred and fifty-two feet four inches; Front street, 
forty-five feet; and Front to South street, two hundred and twenty-eight 
feet six inches, in all four hundred and twenty-five feet ten inches. From 
Pearl to Water street is one hundred and five feet five inches. 

In 1772 a grant was made to A. & F. Van Cortlandt, by the following 
description : " All that certain ground and water lot opposite two dwelling 
houses fronting the street commonly called the Dock street wharf, belong- 
ing to them ; the said street lying between such houses and the lot here- 
by granted ; bounded northerly by said Dock street wharf, which is to be 
enlarged and made of the breadth of forty feet, easterly by the pier of the 
said Mayor, Aldermen and Commonalty, southerly as far into the river 
as the right of the Corporation extends, westerly by the lot granted to 
Peter Jay." 

In the previous part of the grant it is recited, that the Corporation 
mean to convey "as far into the river as the pier on the east side," (of 
the lot granted) "belonging to the Mayor, &c , doth extend." 

There is a covenant to build a street of forty-five feet wide, at the dis- 
tance of one hundred and fifty-two (152) feet from Dock street wharf; and 
also to build a street forty feet wide i: at the extreme end of the water lot, 
being so far in the river as the right of the Mayor, &c, extends." 

The pier referred to in this grant, was erected by the Corporation be- 
tween 1728 and 1755. It does not appear on the map of the former year, 
but is laid down in that of the latter. It is also upon the map of Eutzer, 
of 1766, and Hills, in 1782. It was called the Albany pier. 

It was before shown that the depth from the present south side of Wa- 
ter street, is four hundred and twenty-five feet ten inches; but from Wa- 
ter street as it was in 1770, four hundred and forty feet ten inches. 
Therefore if the south side of Water street, in 1770, represented low wa- 
ter mark, the ordinance extended forty feet beyond the right. But if low 
water was forty feet south of this point, then the ordinance lays out the 
street just at the end of the right. 

Now it is a striking circumstance that on the map of Rutzen, of 1766, 
and on the excellent map of Hills, of 1782, the boundary line of the Dock 
Ward and South Ward is given, and the line of the Dock Ward is some 
distance beyond the extremity of the pier. That boundary was clearly 
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intended to follow the description of the Wards in Montgomerie's charter, 
and therefore shows the extent of the four hundred feet as given by the 
38th section of such charter. On the map of 1782, especially the end of 
the pier, is within the limit of the four hundred feet by at least forty 
feet. 

The Corporation pier therefore, would, on this supposition, run three 
hundred and sixty feet below low water, whatever was its length from 
high to low water. 

The pier was built about the year 1750. A resolution was adopted on 
the 22d of April, of that year, directing it to be made according to a draft 
then submitted. 

All these considerations warrant the conclusion, that the street under 
the ordinance was laid down just about the extremity of the four hundred 
feet, and was so intended. The grant was to the whole extent of the 
right, and the street was therefore at its extremity. And the Corpora- 
tion seem to have assumed that they could lay out the street, not only of 
forty, but seventy feet wide beyond this limit. 

There is also a series of grants made in 1772, between Broad street and 
Coenties slip, which deserve attention. None other of the same class are 
to be found. 

That to William Milliner, on the east side of Broad street, may be 
taken as a sample. It is bounded northerly by a street called Dock street 
wharf, easterly by the lot granted to southerly, as far 

into the river as the right of the Mayor, Aldermen and Commonalty ex- 
tends; westerly by Broad street. There is a covenant to make a street or 
wharf along the side, and another to make a street on the extreme end oj 
the lot granted, to be forty-five feet wide, at the end of twenty years. 

The next point of the ordinance is at the eastern side of Coenties slip. 
It is one hundred and sixty (160) feet from the corner of Water street. 
The distance upon Goerck's map, of 1793, is the same, and by late mea- 
surements, it is one hundred and fifty-nine feet five inches. The dis- 
tances from Pearl to South street are as follows; Pearl to Water street, 
one hundred and twenty six feet; Water street, forty-five feet ; Water to 
front, one hundred and seventy-five feet ; Front street, fifty feet; and 
Front to South street, one hundred and fifty-nine feet five inches, being 
in all five hundred and fifty-five feet five inches. From the south side of 
Water to South street, is three hundred and eighty-four feet five inches. 
Grants, 

1. To Conrad Ten Eyck, in 1687, for ninety-five feet from the Dock 
street; on the south, the boundary was the East river — doubtless high 
water. 

2. To Conrad Ten Eyck, in 1697, bounded northerly by the house and 
ground of Ten Eyck; southerly by the wharf or street fronting the East 
river, being in depth thirty-one feet nine inches. It is described as at 
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low water, meaning, I apprehend, about low water, because among other 
reasons there was a covenant to make a street or wharf, of thirty feet at 
the end of the premises granted, fronting the river. 

Now at this period the Corporation could not authorize the erection of 
a wharf below low water. It is a fair eouclusion that they did not exceed 
their power, until clear proof of the fact is produced. Therefore the 
outer end of this wharf was either at low water, exactly, or within low- 
water mark. 

Next, there was a grant made in 1750, to Samuel Ten Eyck, of a water 
lot of ground No. 1, to be made land and gained out of the East river, op- 
posite to the south side of a certain messuage or tenement, and lot of 
ground of his the said Samuel Ten Eyck, which fronts the east side of the 
slip, commonly called Coenties slip, the street commonly called the Dock 
street wharf, ljing between the said messuage and lot of land and the 
water lot hereby to be granted, to extend in length from the south side of 
the Dock street wharf, two hundred feet into the East river, bounded 
northerly by the street commonly called the Dock street wharf, (which is 
to remain a public street and highway, of forty-five feet in breadth;) 
southerly by the East river harbor of the city, and westerly by a pier, 
wharf or street, of twenty-five feet in breadth, to be made by said Samuel 
Ten Eyck, and fronting to the aforesaid slip or dock, called Coenties dock. 
There was a covenant by Ten Eyck to make a street or wharf of fifteen 
feet wide in the inward part of the ground, granted to him contiguous to, 
and adjoining the street called the Dock street wharf, so as to make the 
said street more spacious by adding fifteen feet thereto, (which would 
make it forty-five feet.) Also that he could make another street, of forty 
feet wide, " at the distance of two hundred feet from Dock street wharf, 
as it now is at the outward part thereof in the East river. 

"Grant to Mary Ten Eyck, 1772, all that water lot, No. 16, to be made 
land out of the East river, opposite to a certain house fronting the street 
or wharf, called Cruger's wharf, belonging to the said Mary Ten Eyck, to 
extend in length from the south side of the said street, called Cruger's 
wharf, two hundred feet into said East river or harbor, and is in breadth 
twenty-four feet. Northerly by the street called Cruger's wharf, easterly 
by water lot No. 17, granted to John Moore, southerly by the East river or 
harbor, and westerly by the pier to be built by said Mary Ten Eyck." 

A covenant to add five feet on the inward part of the lot granted, ad- 
joining the present wharf or street, of forty feet, so as to make it five feet 
wider, and a covenant to make a street or wharf, of forty feet on the out- 
ward part of the lot granted next to the East river or harbor. 

The grants then give an extent of line from the south side of Water 
street, as it was in 1750, of four hundred and forty feet. The present line, 
as before shown, is three hundred and eighty-four feet five inches. Add 
fifteen feet, which was taken off the grant of 1750, to widen Water street, 
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and -we have three hundred and ninety-nine feet five inches, or in other 
words, "we have four hundred feet (less a few inches) from the outer side 
of the wharf to South street of the ordinance, as it now is. And then, 
if the extremity of that wharf may be taken as low water mark, (as it 
scarcely can admit of a doubt, it may be) we have the exact four hun- 
dred feet granted up to South street. Forty feet more are granted, but it 
is to be made a street ; and that street was entirely on the extremity of 
the grants. 

If it is asked how the Corporation came, then, to grant four hundred 
and forty feet from low water, (as in other cases it did) I answer, that 
the more the examination I have made extends, the more strong becomes 
my belief that they acted on the assumption that they were entitled to 
use, absolutely, the full four hundred feeb; to build upon it, for example, 
leaving the forty feet open and unobstructed iu front. This is a question 
of moment, and wiLl be afterward noticed more fully. 

The line between Wall street and Maiden lane, admits of a precise de- 
termination. I have found a diagram of Mr. Colden, surveyor-general, 
made in 1721, which is very useful. It is in the council minutes at Al- 
bany of that year. Garret Van Home, Thomas Clarke, Hip Van Dam 
and others, petitioned the governor for patents to extend the wharves' 
upon the shores of the East river, from Rip Van Dam's corner, at the 
lower end of Maiden lane, to the corner of Thomas Clarke, two hundred 
feet from the present wharf. (Jan. 18, 1721,2.) 

The Common Council of New York opposed the grant. 

Feb. 1, 1721,2, The Surveyor-general laid before the Board a map of 
the soil of the river, petitioned for by E. Van Home and others, describ- 
ing the place of the wharves and that of low water mark, 

Nov. 1, 1722 ; it was ordered, with the advice of the council, that the 
prayer of Van Home, &c, be granted ; that the breadth of the street 
between the present houses and the improvements be forty feet ; that the 
same be forever hereafter called Burnet's street; that the street called 
King street be continued on the same straight line on which it now is, at 
the common charge of the grantees. 

The map of the Surveyor-general lays down Thomas Clarke's corner on 
the north-east corner of Wall street, and what is now Water street. The 
existing wharf was twenty-nine feet wide ; and it is evident from that 
map, as well as the maps in the Street Commissioner's office, that the two 
hundred feet was to extend from the south side of Water street, as it then 
was, being sixteen feet further north than its present line ; five more were 
subsequently added. 

The grant is recited in Lib. D, p. 557 of Grants. The two hundred 
feet began on the south side of the wharf. 

Upon the survey is the following memorandum : " N. B. The tide this 
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day did not fall lower than the foundation of the present wharfs. Jan'y 
26, 3721,2." 

Then Burnet's key was to be enlarged eleven feet, making it forty feet 
wide ; and on the 28th October, 1765, a grant was made to Cornelius P. 
Lowe; " Whereas, the said C. P. Lowe is possessed of a certain lot of 
ground on the southerly corner of Burnet's key, containing in breadth 
in front on said key thirty-five feet three inches in breadth, on the south- 
west side, fronting the street on the easterly side of the slip on Rotten 
row, thirty-three feet four inches — grant all that certain water lot, &c. 
opposite to a certain house and lot of ground belonging to said C. P. 
Lowe, to extend from the wharf or key into the river ; two hundred feet 
in breadth toward the river, thirty-five feet nine inches. 

To leave forty feet at the end of the water lot granted for a street, to 
be opened when deemed necessary. 

Afterward, the ordinance of 1795, C having been passed, and South street 
laid down, the Corporation made a grant to John Murray, jr,, dated the 
10th May, 1797, before the act. 

The grant recites that the Corporation had lately laid out a new street, 
to extend along the front of the south-east side of the city on the East 
river, and to be of the breadth of seventy feet ; and had determined to 
grant to the proprietors of the water lots fronting on the said river, all 
that vacant ground or soil under water, lying and being between tin? 
southern extent or bounds on the said river, of the water lots heretofore 
granted and the said new street on the river called South street. 

That Murray was the proprietor of certain lots gained out of the river, 
between Front street and the river, hounded westerly by the wharf on 
the east side of Wall street slip, and had prayed a grant from the termi- 
nation of his lots to the new street. The Corporation grant him a depth 
of sixty-six feet six inches. The northern or inner part of the said new 
street being along the street or pier on the east side of Wall street slip, 
at the distance of two hundred and twenty-one feet six inches from the 
south side of Front street. 

The present distances are as follows : Water to Front street, one hun- 
dred and fifty-four feet ; Front street, forty feet wide, and Front to South 
street, two hundred and twenty-one feet six inches ; in all, four hundred 
and fifteen feet six inches. Add the eleven feet— the enlarged width to 
Water street, under the grant of 1721 — and we have four hundred and 
twenty-sis feet and six inches. 

It results that from low water, as it is stated to have been in 1721. 
there was granted into the river four hundred feet exactly, viz., two hun- 
dred in 1721, and two hundred in 1763. The grantee in the last grant 
was to make the street of forty feet out of his two hundred feet, and at 
its extremity. Then, in 1797, the Corporation grant to Murray this forty 
feet, absolutely, and twenty-six feet six inches more. 
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At the corner of Maiden lane, the present distance to South street from 
Water, is four hundred and forty-two feet, viz., one hundred and fifty-four 
feet, fifty-seven feet, and two hundred and thirty-one feet ; add the eleven 
feet before mentioned, and we have four hundred and fifty-three feet. 
Here then there was a space of fifty-two feet on land of the State, between 
the limit of the grants and the inner side of the street. 

At Crane Wharf — A further point established in the ordinance, is at 
Crane Wharf. The line there is three hundred and thirty-one feet eight 
inches, (331 8) from the south side of AVater street to the inner line of 
South street. 

Crane Wharf is laid down on Goerck's map, of 1793, about the foot of 
Beekmnn street, had it been continued in the course it then ran. When 
lieckman street was extended below Pearl, it took in the upper portion 
of Crane Wharf, all the ground granted to Robert Crommeline, in 1750, 
and to his executors in 1804, and a strip of about eleven feet from the soil 
granted to Robert Livingston, in 1750, and to Joanna Livingston, in 1804, 
leaving the residue of these grants bounded by the western side of Beek- 
man street. 

These latter grants will then sufficiently show the extent of the soil 
granted in the vicinity of Crane Wharf. 

That to Robert Livingston, of the 12th of February, 1750, was for lot 
No. 7, being a water lot, and land to be gained out of the East river, 
bounded northerly by a certain street, formerly called Queen street 
Wharf, now Water street; easterly by R. Crommeline's lot, (No. 8:) south- 
erly by the East river or harbor; westerly by lot No. 6, being in front 
and rear, fifty-six feet nine inches (56 9) and in length on each side of 
the East river or harbor, two hundred (200) feet. 

There was a covenant to add fifteen feet from the inward part of the 
premises granted, to Water street ; so as to make it more spacious, add- 
ing fifteen feet to it. 

There was another covenant to make a street or wharf on the outward 
part of the lot granted, of forty feet in width. 

On the 4th of January, 1804, a grant was made to Joanna Livingston, 
of a water lot, or land under water, situate between Front and South 
streets, bounded north-westerly by Front street, south-westerly by a lot 
granted L Lefferts, south-easterly by South street, and north-easterly by 
a lot granted to the executors of R. Crommeline. Being fifty-six feet nine 
inches (56 9) on Front and South streets, one hundred and fifty feet (150) 
in depth on the north-easterly side, and one hundred and forty-eight feet 
on the south westerly side, as by a map of a piece of ground between 
Beekman and Peck slips, and Front and South streets, made July 6, 1803, 
by Joseph Tillagin, City Surveyor, and copied page 84, (Records of 
Grants,) will appear. 

There was a covenant to build South street seventy feet wide, in front 
of, and contiguous to, the premises granted. 
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The length under the ordinance, as before observed, was three hundred 
and thirty-one feet eight inches from Water street. By Gocrck's map, of 
1793, it is 331 feet 9 inches. On the assumption that low water was at the 
south side of Water street, as it was in 1750, we must add (15) fifteen feet 
to this amount, making three hundred and forty-sis feet nine inches, 
"the depth from low water. 

As the extent of the grant, prior to 1798, was but two hundred feet, 
there was actually a space of one hundred and forty-six feet nine inches 
between the extremity of the grant, and the inner line of intended street, 
ti space unquestionably belonging to the Corporation. 

Again, the grant of 1804, purports to reach South street, and did so 
with a small variation, arising, no doubt, from the west side of Beekman 
street, not corresponding exactly with Crane Wharf. It was for one hun- 
dred and fbrty- eight feet on one side, and one hundred and fifty feet on 
the other— an average of one hundred and forty-nine feet, making three 
hundred and forty-nine feet as the extent of all the grants from low 
water. 

But the present line on the west side of Beekman street, is three hun- 
dred and fifty feet ten inches from the present south side of Water street. 
The fifteen feet taken to widen Water street, makes three hundred and 
sixty-five feet ten inches, thus leaving at the present time, thirty-four 
feet two inches of the four hundred feet in South street, and the residue 
on the land of the State, viz : thirty-five feet ten inches. 

Again, the present distances are as follows ; Water street to Front, one 
hundred and forty-four feet four inches; Front street, fifty feet six inches; 
and Front to South, one hundred and fifty-six feet, being three hundred 
and fifty feet ten inches. We find by Goerck's map of 1793, that Front 
street was not then opened, but was laid down as fifty feet wide. The 
grants and the present distances correspond thus : 

From Water to, and including Front street, was two hundred feet by 
the grant; but fifteen feet was to be taken to add to Water street, and 
forty feet to make Front street, leaving one hundred and forty-five feet. 
The present distance is one hundred and forty-four feet four inches. 
Front street was to be forty feet wide, and is fifty feet — an addition often 
feet. Front street to South was, by the grant, say one hundred and fifty 
feet, and is one hundred and fifty-six feet, so that sixteen feet was added 
at the extremity of the grant, the inner line carried so much further into 
the river when South street was finally made. 

These observations and statements will in general apply to the whole 
line between Peck slip and Beekman slip. 

The next point is at the south-westerly line of the grant to Thomas 
Barnes, now belonging to Samuel Ackerly, four hundred and twenty 1^420) 
feet, from the south side of Water street into the river. A grant was 
made to Thomas Barnes on the 1st of May, 1752, describing the water lot 
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as bounded northerly by Water street ; easterly, by another lot granted 
to John Beekman, being ninety-seven feet eight inches in front, eighty- 
nine feet four inches in the rear, and two hundred feet in length into the 
East river. • 

There was a covenant to widen Water street fifteen feet, by taking so 
much from the inner side of the lot granted ; and also to make a street 
or wharf of forty feet on the outward part of the lot. 

This lot granted to Barnes was fifty feet seven inches westerly from the 
west side of what is now Roosevelt street on Water street, and thirty-four 
feet from the same on Front street. 

Various grants were made at the same period, from what is now 
Roosevelt street, both to the eastward and westward ; and there is no 
point along the line at which the grants come within a hundred feet of 
exhausting the four hundred feet. 

The further grants in this vicinity, up to the line of South street, were 
generally made in 1817, and subsequently. 

And lastly, the eastern point of the ordinance is at Corlaer's Hook. 
The ordinance of 1798, as amended in 1796, establishes South street at 
Corlaer's Hook, almost precisely as it now exists, viz., three hundred and 
sixty (360) feet from the south side of Crown Point street, now Water 
street, at high water mark. By the maps used in the case of Furman vs. 
The Corporation, copied from those on file, it appears that the distance 
from the south side of Water street, to the south side of South street is 
three hundred and ninety (390) feet, thus made up ; Water to Front 
street one hundred and thirty feet, Front street fifty feet, Front to South 
street one hundred and forty feet, and South street seventy feet. 

But high water niark appears to be about thirty feet south from the 
south-west corner of Water and Corlear's street, leaving about three hun- 
dred and sixty feet from high water. Goerck's map of 1793, although 
indistinct at this point, yet shows a line which I think corresponds with 
the ordinance. The conveyance of the adjoining soil was only to high 
water before 1793, and the Corporation had made no grant of land under 
water prior to that time. 



Note 45— Page 190. 

Imposition for Improvement on particular Property. 

On the 1st of January, 1658, it was made a subject of discussion in the 
Court of Burgomasters, whether the paving of li The Brewer street" 
should be at the expense of the city, or whether the owners of the houses- 
and lots should each pave before his own possession. 

5 
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It was decided on the 24th January, 1658, that the street should be 
paved with cobble stones, under the oversight of certain persons, with the 
presiding Burgomasters, and after the completion of the work, they were 
to assess the expense proportionately upon each house standing on tho 
streets. (Records Burgomasters, N. Y.) 

The Dutch annals abound with similar instances. 

The thorough and learned examination which this subject underwent 
in the consummate argument of Mr. Spencer, and the opinion of the 
Court, in the case of Adriance OS. The Mayor, &c., renders it unneces- 
sary to enumerate instances under the Colonial government. I refer to 
one case which was not adverted to ; In the statute of 1791, for im- 
proving John street, there was a provision that the Commissioners should 
assess so much of the damage, as they thought reasonable, upon the Cor- 
poration, (the public at large,) and the residue upon the owners assumed 
to be benefited. Theoretically, this, perhaps, is the true principle j and a 
relic of it is found in the present provision of assessing one-third of the 
value of buildings upon the Corporation. 



Note 46— Page 194. 
Report of Ed. Taylor and Judge In graham, 1837. 

That the petitioners are the proprietors of several water lots on the 
North or Hudson river, between the termination of Cedar street and Bat- 
tery place, and they petition for a grant to them of the hind under water 
between the front or westerly line of their grants and the line of West 
street, as now established by law. Along the whole line of West street, 
from Cedar street to Battery place, the line of the street is established 
to the westward of the line of all the water grants iii that part of the 
city, but not at equal distances. In some cases the grants have been 
made after West street was laid out, but before the present lines were 
established ; and in others, the grants, being made to the line of Third 
street, as originally laid out. leaving thus, along the whole line, spaces of 
unequal width, between the exterior width of the water grants, and the 
exterior line of the city. 

These spaces would naturally be sought for by the owners of the water 
grants, and petitions to that effect have several times brought the subject 
before the Common Council. The difficulty seems to have been in settling 
the terms on which the grants should be made. 

"In accordance with the practice heretofore pursued by the Corpora- 
tion, the various committees to whom this subject has been heretofore re- 
ferred, have recommended grants to be made to the proprietors, instead 
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of the Corporation taking the land to itself; and have endeavored to 
fix the amount of compensation, either by way of quit-rents, or immedi- 
ate payment, in some respects equivalent to the advantages derived. 
None of the plans recommended were ever adopted, and the matter 
has remained unsettled. As it will soon be necessary to complete the 
filling up and building of West street, your Committee, in fixing the 
terms, have inclined to place them so low, that it is believed no dissatis- 
faction whatever can be felt by the proprietors , and have also fixed a 
period within which the grants shall be taken, so that at the expiration 
of the period no complaint can be made, if the Corporation, on their own 
account, fill up and make those portions that may not be granted." 

The Committee then recommended the rates, and period for the pro- 
prietors to take out the grants. 

The report was adopted. 



Note 47 — Page 

As to the Crown being the source of Title. 

Rogers vs. Jones, 1 Wendell 237 ; Whitney vs. The Mayor, &c, of New 
York Court of Appeals, 1849 j The People vs. Livingston ; Judge Wright's 
opinion, 1850 ; Smith vs. Lansing, 4 Wendell, 236; Johnson vs. Mcintosh, 
8 Wheaton, 543 ; Waddell vs. Martins, lessees, 16 Peters. In the Revised 
Laws of 1813, (1 R. L. 388,) the Revised Statutes of 1830, (R. L. 718,) 
and in the Constitution of 1846, this principle is recognized. "The peo- 
ple of the State, in their right of sovereignty, are deemed to possess the 
original and ultimate property in and to all lands within the jurisdiction 
of the State ; and all lands, the title to which shall fail for defect of heirs 
shall revert or escheat to the people. 



Note 48 — Page 
The Right of the Croxm to the Soil under Water. 

Selden's Mare Clausum, 256 ; 1 Roll. Ab. 168^ ; Hale, De Portubus. 
12. The third subdivision is—" What evidence is there of the king's 
property in the shore ; that is. the ground between the ordinary high 
water and low water mark ? 

•■ For the third, it is admitted that tie jure commune, land between t it o 
high water and low water mark, doth belong to the king," (5 Rep. 107, 
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Constable's case, Dyer, 326,) although it is true that such shore may be. 
and commonly is, parcel of the manor adjacent, and so may belong to a 
subject ; yet, prima facie, it is the king's. So the shore of an arm of the 
sea belongs to him, as well as the shore of the sea." 

The case cited by Lord Hale, Newcastle, and the Prior of Tinmouth, 
20 Ed. 1, and that in the Exchequer, 8 Car. 1, are pertinent. 

" The subject may acquire the right— -1. By the king's charter or grant, 
he may grant a navigable river, that is an arm of the sea, the water and 
port thereof. He may also grant a manor cum litore maris eidem ad- 
jacente y and the shore itself will pass, though in gross, and not parcel of 
the manor." 

Other instances are mentioned of words in a grant sufficient to carry 
the soil. 

il 2. By prescription. The shore may belong to the subject, and not only 
belong to a subject in gross, which may possibly suppose a grant before 
time of memory, but may be parcel of a manor." 

The case of the Royal Fishery, (Davies, Rep. 149.) " The king hath 
the same prerogative and interest in the branches and arms of the sea, 
and navigable rivers, so high as the sea ebbs and flows in them, which 
lie has in alto mare; and this is manifest by several authorities and 
records." (Citing Selden MareClausum, 251 ; 1 Roll. 168.) ''The letters 
patent to the Lord High Admiral (4 Inst. 142,) grant the goods, &c, in 
the sea, and infra Jluxum et rejluxum maris seu aquce at pienitudinem? 
<; The shore is that ground that is between ordinary high and low water 
mark. This doth, prima facie, and of common right, belong to the king, 
both in the shore of the sea, and the shore of the arm of the sea. It is 
certain that what the sea overflows, either at high spring tides, or at ex- 
traordinary tides, comes not, as to this purpose, under the denomination 
of litus maris, and consequently the king's title is not to that large 
extent, but only to land that is usually overflowed at ordinary tides. 
That, therefore, I call the shore that is between low and high water 
mark." (Hale, De Portubus, cap. 4.) 

The Supreme Court, in Rogers vs. Jones, (1 Wendell, 237,) thus states 
the law " The right of the king extends over all lands, as well such as 
are covered by water, as such as are not. In England, it hath always 
been holden. that the king is the lord of the whole shore. He has the 
property tain aqurn quam soli, and all profits of the sea, and all navigable 
rivers.. So also he has the property of the soil in all rivers which have 
the flux and reflux of the sea, and not the lord of the manor adjoining, 
without grant or prescription ; but by a grant or prescription, a subject 
may have the interest in the water and soil of navigable rivers." 

Judge Strong, in delivering the opinion of the court in Whitney vn. 
Corporation, quotes this, as well as other parts of the opinion, and adds ; 
u In the case of Rogers vs. Jones, the patent from the Colonial govern- 
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raent conveyed within the boundaries which it described, the whole of 
the harbor of Oyster Bay, which was a navigable water ; and it was de- 
cided that it was a valid conveyance of the land under water, and vested 
the title in the patentee. A principle of the common law, laid down and 
sanctioned by such eminent jurists as Chief Justice Hale, Chief Baron 
Comyn and Judge Blackstone, should be considered as settled." 

Chief Justice Hosmer, in East Haven vs. Hemingway (7 Conn. I960 ex- 
plicitly lays down the law: " There is no doubt concerning the competency 
of Charles II, to convey the land in question to the Colony of Connecti- 
cut. A river, where the tide ebbs and flows is an arm of the sea, and 
the shore is that space of ground which is between ordinary high water 
and low water mark. The title of the king, prima facie, to all ports and 
arms of the sea up to high water mark, and to the soil thereof, has long 
been established law ; and, as an undoubted consequence, it is settled, 
that he may grant the property of the soil between high and low water 
mark to a subject or corporation." 

Rex vs. Smith, Douglass, 425 ; Lansing vs. Smith, 4 Wendell, 20; Mid- 
dleton vs. Prichard, 3 Seamen's Illinois Rep. 510 ; Middletown vs. Sage, 
8 Conn. Rep. 221 ; Canal Comm. vs. The People, 5 Wendell, 423 ; Bell vs. 
Slack, 2 Wheaton, 508; Coles vs. Waddington, 2 McCord, 580; Cox vs. 
The State, 3 Blackford, 294; Ex-parte Jennings, 6 Cowen, 618. 

Blnndell us. Catterall, 5 Barn, and Aid. 268 ; Bayley J., says ; " By the 
sea shore, I understand the shore between the high and low water mark, 
and the property of this is prima facie in the king. It may, indeed, hy 
grant or prescription, belong to the subject; but, until the contrary is 
shown, the presumption is that it belongs to the king. See, also Lopez 
vs. Andrew, cited, 3 Manning & Ryland, 474. In the London Law Maga- 
zine (vol. 45, p. 70.) is a notice of Sergeant Merewether's argument in 
the case of the Attorney General vs. The Corporation of London, in 1844. 
The information set forth, that by the royal prerogative the ground and 
soil of the coast and shores of the sea around the kingdom, and the ground 
and soil of every port, haven and arm of the sea, creek, pool, and naviga- 
ble river thereof, into which the sea ebbs and flows, and also the shore 
lying between high and low water mark, belongs to her majesty. 

In 1849, December 8, the argument in question was addressed to the 
Lord Chancellor, and was afterward published. 

The case is to be found in the 2d vol. of McNaughten and Gordon's 
Reports ; but it came up merely on exceptions to a report of the in- 
sufficiency of the answer, and the Lord Chanceller observed that the 
question discussed did not then arise. 

The writer cites the ease of the Duke of Beaufort vs. The Mayor, &c. 
of Swansea, 3 Exch. Rep. 413, (1849,) as incidentally settling the ques- 
tion against the right of the Crown. 
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The case was trespass for breaking into the plaintiff's close. The 
place was between high and low water. Several charters from King John, 
Edward I, II and III, were prodnced, and evidence of many acts of own- 
ership, in modern times, was produced to show that the locus in quo was part 
of the seignory of Gower. The judge told the jury that the question was 
whether the locus was part of the seignory of Gower; that the documentary 
evidence in law did not necessarily carry a right, and that they must 
look to all the evidence and say whether, by grant or prescription, the 
hind had passed to those under whom the Duke claimed. 

The jury, in answering a distinct question put to them, found, that the 
land between high and low water mark was part of the seignory of 
Gower. 

The decision of the court is thus expressed: Pollock, C. B., "In sub- 
stance, the direction of the court is this — Here is a grant of the seignory 
of Gower. What is the seignory of Gower ? The judge says, you cannot 
define the seignory merely from these words ; you cannot say that the 
spot which the plaintiff claims is his, as being part of such seignory 
merely from such words. But if. by usage, which is of so long standing 
that we may presume it to be contemporaneous with the grant itself, the 
sea shore in question has always been considered to he part of the seig- 
nory; then you will take the grant and the usage together, and you are 
to form your owu opinion. I think the direction perfectly right. Parke 
B. noticed, " that the word ' terra,' used in the grant, was equivalent to 
the word ' manor.' That the authorities are clear that sea shore may be 
part of the manor. Lord Hale and Lord Coke affirm it, ami modern usage 
was admissible to explain the meaning of an ancient grant." 

Nothing can be more obvious than that this case supposes the title de- 
rived from the crown, and determines only thatphraseology, incompetent 
of itself to pass the space, may he interpreted by long usage, so as to 
comprehend it. If this is not a recognition, impliedly, of the right of the 
crown to grant, and that the crown is to be considered as having granted 
in that case, no words can be discovered which will contain the propo- 
sition. 

Calmady vs. Rome, (6 Comm. Bench Rep. 861, 1848,) is also cited. It 
is a case of precisely the same character as that in the Exchequer. There 
was a grant of a manor, without words expressly conveying the litus 
maris. But there were words granting "the creek of the sea," 
"several fishery," and other rights of an extensive description. Acts of 
ownership by the lord of the manor on the sea shore adjoining, such as the 
exclusive taking of sand, sea weed, stones, &c, were admitted in evi- 
dence to show that the shore was parcel of the manor. 

And Patterson, J., put the case to the jury thus ; " It is for you to say, 
whether, from the evidence laid before you, you can satisfactorily arrive 
at the conclusion, that the sea shore was granted by the crown to the 
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ancestors of Mr. Calniady — that is to say., that the sea shore was parcel 
of the manor." 

The plaintiff had a verdict, and a new trial was refused., 
"The right of wreck, according; to Lord Hale, affords a strong presump- 
tion that the soil is intended to pass — and there was a considerable body 
of evidence to show that the plaintiffs were the owners of the soil." 

The argument of the Reviewer in the London Magazine, before referred 
to, appears to amount to this, that Lord Hale was a believer in witches, 
and on some occasions held very high prerogative doctrines. This prin- 
ciple of reasoning would destroy Aristotle's logic, because he was a 
heathen. 



Note 49— Page 

Grants of Royal Governors — Source of Title. 

See authorities in note No. 47; and Bogardus vs. Trinity Church, 
1 Sandf. C. R., 636 ; Arredondo's case, 6 Peters; Pea Patch case, Wallace's 
Reports passim. 



Note 50— Page 

Chancellor Waiworth, in Lansing us. Smith, 4 Wendell, says: "The 
king owned the soil under all the waters of navigable rivers and arms of 
the sea, including the shore or banks, to high water mark. He held the 
right, not for his own benefit, but for the benefit of his subjects at large, 
who were entitled to the free use of the sea, and of all tide waters, for 
the purposes of navigation, fishing, &c, subject to such restrictions and 
regulations as the crown -or parliament might prescribe. By Magna 
Charta, and many subsequent statutes, the powers of the king are limited, 
and he cannot now deprive his subjects of those rights, by granting the 
public navigable waters to individuals. But there can be no doubt of the 
right of parliament in England, and of the legislature in this St ate, to make 
such grants, when they do not interfere with the vested rights of indi- 
viduals. The right to navigate the public waters of the State, and to fish 
therein, and the right to use public highways, are all public rights 
belonging to the people at large." 

I am unable to reconcile this language, in its latitude, with the express 
decision in Rogers vs. Jones, (1 Wendell, 237.) The point of a right in 
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the crown to grant a fishery in severalty, was made and argued by coun- 
sel. The record presented it so distinctly, that if the court had supposed 
the crown disabled from making it, the judgment must have been dif- 
ferent. The court distinctly examine the subject — distinctly pass upon 
the operation of Magna Charta, and explicitly decide, that it had not im- 
paired the prerogative in this particular. 

But a difference may be pointed out, that although the right of fishing 
may be granted in severalty., this would not interfere with the free navi- 
- gation of the waters, which a grant of a part of the soil covered by them 
for private purposes would do. 

With reference to general principles, it is clear that it is essential for 
the purposes of trade and navigation that keys and docks should be 
erected. The common law did undoubtedly place the ownership of the 
soil for such purposes in the crown, to be exercised directly, or by grant or 
license to others. Of the expediency and extent of such grants or licenses, 
the crown was to judge, subject to the intervention of the judicial tribu- 
nals. I cite a single case among a multitude. Decree in a cause. Paschce, 
8 Car. 1 — In Exchequer — Hale de Portubus. It was decreed that the soil 
and ground lying between Wapping Wall and the River Thames is parcel 
of the port of London, and therefore all the houses from, &c, to, &c, belong 
to the king. 

The title was thus laid in the bill or information : 

1st. That the river Thames flowed and reflowed ; 2d. That conse- 
quently it was an arm of the sea; 3d. That it was the king's port. And 
from all these it was concluded, that the land, between the high and low 
water mark, was the king's land, and accordingly so decreed. 

Again. The court in Rogers vs. Jones, pass upon this point also. They 
say, " It thus appears that by the common law the king was seized of all 
the lands under the navigable waters of the realm, and entitled to grant 
and convey them. It is argued, however, that the exercise of such a 
power was prohibited by Magna Charta. They proceed to examine and 
refute this proposition. They adopt the reasoning of the counsel (D. S. 
Jones, Esq.,) that Sir Mathew Hale had explained the intent of Magna 
Charta in this particular. The king had been accustomed to put as well 
fresh as salt waters in defenso, for his private recreation, in fishing and 
fowling. And it was the intent of the statute to prevent this being done, 
i except as to such rivers as were in defence in the time of Henry the 
Second. 

Again, the decision of Whitney vs. The Mayor, &c, distinctly sanctions 
and recognizes the charter of Montgomerie as a valid source of title in 
the Corporation of New York to the four hundred feet below low water. 

It is true, there are opinions of several judges (no decision) supporting 
the doctrine of an abridgment of the power of the crowu by the statute 
referred to. See opinion of Judge Randolph, in Gough vs. Bell, 1 Zabris- 
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trie, 156; of Judge Green, Ibid, 2 Zabristrie; and of Ch. J. Taney, 16 
Peters, 367. They cannot diminish the force of our own positive decis- 
ions. Besides the leading case of Rogers vs. Jones, upon the right to 
grant fisheries. See Daviea' Rep. 5.11; Brinck vs. Ritchmeyer, 14 John. 
Rep. 355, and cases; Hooker vs. Cumniings, 20 John. Rep. 90; Collins vs. 
Bunburg, Iredell, 277; Ibid, 5 Iredell, 118; Fleet vs. Hegerman, 14 Wen- 
dell, 42; Peck vs. Lockwood, 5 Day's Rep. 22. 



Note 51 — Page 

Right of Bathing. 

The case of Catterall vs. Blundell, (5 Barn, and Aid. 268,) settled, that 
there was no common right of bathing in front of the shore, where the 
shore, the locus in quo, had been actually granted to the lord of the manor. 
Justice Holroyd states this to be the question. 



Note 52 — Page 
Absolute Right of Parliament and State. 

It cannot be necessary upon this point, to do more than refer to the 
cases before noticed, especially to Lansing vs. Smith, 4 Wendell, 20. 

In the late English case of Abraham vs. The Northern Railroad Company, 
Queen's B. 1851, (Eng. case, Law and Eq. Phil. ed. vol. v. p. 255,) the com- 
pany had received authority, by an act of parliament, to run their road 
on the bank of the River Ause, a navigable stream; and such right was 
not questioned, as legally conferred by the statute. 



Note 53 — Page 

Cases on Rigkts of Riparian Owners. 

In Lansing vs. Smith, Court of Errors, 4 Wendell, 9; J. Quackenboss was 
the original owner of a lot of upland, extending to the Hudson river. In 
1814 the Commissioners of the Land Office granted to him a water lot ad- 
joining his property, on which he built a wharf. The Chancellor says : 
" What were the rights of the owner of the land adjacent to this wharf 
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before the patent was granted ? The hank of the Hudson river, between 
high and low water mark belonged to the people of the State, and he had 
no better right to the use of it than any other person." 

He distinctly recognizes the principle that the State might make a grant 
of land under water without any regard to any supposed pre-emptive 
claim in an adjoining owner. The statutes had only restricted the Com- 
missioners from doing so. 

The statute referred to in the opinion, expressly forbade the Commis- 
sioners from making a grant of land under water to any one but the 
proprietor of the adjacent land. (1 R. S. 208.) The subject is forcibly 
argued by Judge Mason, in Furman vs. The Mayor of New York, Supe- 
rior Court, 1851. " It results from the nature of the estate of the crown, 
or the government in the property, that the riparian owner does not 
possess this right. There cannot be two owners to the same piece of land. 
Lord Hale quotes two decisions in which the claim of the riparian pro- 
prietors against the king was held to be invalid. (De Portubus, p. 13.) 
If the owner has the estate in fee, it follows that it can be granted. There 
is no such qualification in the books that the soil cannot be granted to 
any person but the riparian proprietor." 

It is very true a right to the soil, or a right to acquire it by occupa- 
tion and improvement, are very distinct from a mere right to have the 
first offer when the owner decides to sell. Yet, even the latter is incon- 
sistent with the entire power over a perfect absolute estate in fee. The 
pre-emptive right, as before stated, is expressly conferred in the statutes 
of 1807 and 1826, granting soil under water to the Corporation. 

I have elsewhere observed, that even in the States (New Jersey and 
Pennsylvania,) for example, where the right of docking, &c, is held to be 
in the shore owners, the fee of the soil is not considered to be in them ; 
but a right to acquire it upon making the improvement. This is well 
exemplified in a case in 26 Maine Reports where, under the Massa- 
chusetts ordinance of 1661, giving a right to adjoining owners to a cer- 
tain extent, the court held that until possession was actually taken, and 
the separate right asserted, the waters remained, for many purposes, in 
common. 

In Gould vs. The Hudson River Railroad Company (Court of Appeals, 
1852,) it was definitively settled that there was no such riparian right in 
the adjoining owner of land upon a navigable water, as to prevent the 
state from making such use of the soil under water, for a railroad, or 
otherwise, as it should think fit. 
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Note 54 — Page 
Restrictions upon Powers of State. 

The most important restriction upon the right of the crown, consists in 
its inability to make a grant which shall impair the navigation of the 
river; in technical language, which shall be a purpresture. Whether 
the proposed erection is against the jus publicum or not, is a question of 
facts to be determined upon, an indictment for a nuisance, or upon a 
remedy, known in the English law as the writ ad quod damnum. In 
some cases an injunction may be obtained. The whole law is so most 
clearly stated by Sir Mathew Hale, that I have transcribed the passage 
witli a statement of other leading cases. 

Dc Portubus Maris, 1. fie enumerates, among nuisances of ports, 
" the straightening of the port, by building too far into the water, where 
ships or vessels might have formerly ridden. It is to be observed, that 
nuisance or not nuisance, in such case, is a question of fact. It is not, 
therefore, every building below high water mark, nor every building be- 
low low water mark, that is ipso facto, in law, a nuisance; for this would 
destroy all the keys that are in all the ports of England. And it would 
be impossible for the king to license a new wharf, or key, whereof there 
are thousand instances, if ipso facto, it were a common nuisance. In- 
deed, when the soil is the king's, the building below high water mark 
is a purpresture, or encroachment or intrusion upon the king's soil; 
which he may either demolish, or seize, or arrest, at his pleasure; but it 
is not ipso facto, a common nuisance, unless, indeed, it be a damage to the 
port and navigation. In the case, therefore, of building within the ex- 
tent of a port in or near the water, whether it be a nuisance or not is 
ijue.stio facti, and to be determined by a jury. See also, Hind vs. Mans- 
field, Noy, 108. 

The case of the Attorney General vs. Johnstone, in Ch. 1819, 2 Wilson's 
Rep. 95, is instructive upon this point. It was an information by the At- 
torney General and bill by the Relator, for an injunction against pro- 
ceedings which, it was alleged, would be a purpresture in the river Thames. 
The defendant had been indicted for creating a nuisance, and that in- 
dictment was pending. The injunction was continued until the result of 
the indictment. 

The city of London claimed the right of soil in the place in question, 
under various charters and acts of the crown. 

The Lord Chancellor held, that whether the right of soil between high 
and low water mark was in the crown or in the city, was immaterial; or 
whether the city of London had the right of conservance merely. The 
questions were, whether the court had jurisdiction to prevent a nuisance 
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being completed; and whether there was ground enough to treat the en- 
croachment in question as such, at least, pending the indictment. If such 
was the case, the court would exercise the jurisdiction, whoever might 
have the right of soil. 

" It is my present opinion, that the crown has not the right, either itself 
to use the title to the soil between high and low water mark as a nuisance, 
or to place upon that soil what will be a nuisance to the crown's subject. 
If the crown has not such a right, it could not give it to the city of Lon- 
don, nor could the city transfer it to any other person." On a subsequent 
day he renewed the statement, that wherever the title was, it was clear 
that it could not be used as a nuisance to the Icing's subjects. " I take it 
to be clear that prima facie, a grant includes the water between high 
and low water mark, when it covers the soil, and that those who think 
proper to inclose that soil are bound to show that they can take it away 
without injury to ' his majesty's subjects.' ** 

The indictment mentioned in this case was tried before Lord Tenter- 
don. (2 Starkie, 511.) His direction to the jury, and the subsequent 
case of Rex vs. Russell, (6 Barn. vs. Cress, 56,) are fully stated in The King 
«s. Ward, (4 Adol. vs. Ellis, 392.) In the latter there was an indictment 
for a nuisance for erecting an embankment in a navigable river. Lord 
Denman adverted to the direction of the Judge, in Rex vs. Russell, which he 
states to have been this : "If you think this is placed in a reasonable 
part of the river — that it is not of any public benefit, or the benefit re- 
sulting from it is not equal to the public inconvenience which results from 
it, then you will find a verdict for the crown. If, on these points, you are 
of a different opinion, then you will find for the defendants." Lord Den- 
man proceeds — " In substance, therefore, it would seem that they were 
to find the defendant not guilty, if his act indicated as a nuisance was 
pooductive, on the whole, of more public benefit than public incon- 
venience ?" It is this direction which Lord Denman criticises and objects 
to. His views are that the advantages are to the navigation, to the very 
rights, the invasion of which is treated as a nuisance. " The advantage 
gained ought to be closely connected with the inconvenience resulting, 
or rather with that which would have been an inconvenience if it were 
not absorbed in the superior advantages. In the infinite variety of active 
operations always going forward in this industrious community, no greater 
evil can be conceived, than the encouragement of capitalists and adven- 
turers to interfere with known public rights, from motives of personal 
interest, on the speculation that changes made may be rendered lawful 
by ultimately being thought to supply the public with something better 
than what they actually enjoy." ' 

The direction of Lord Denman on the trial before him, was, that the 
jury should find, " whether the causeway, in its altered state, was a nui- 
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sance to the navigation of the river, and whether the public benefit was 
greater than the inconvenience, or was counterbalanced by the public 
benefit derived from it." 

The jury found a verdict that the erection was a nuisance; but the 
public benefit exceeded the inconvenience. This was held to amount to 
a verdict of guilty upon the indictment. 

Lord Tenterden, in Rex as. Russell, expressed it to be his opinion, that 
the inquiry ought merely to be, whether the navigation and passage of 
vessels over this public and navigable river, was injured by the erec- 
tion." 

The case of the Attorney General vs. Parmentier, is one of great im- 
portance on this subject. It is to be found in the sixth volume of the 
Philadelphia edition of Exchequer Reports. Chief Baron McDonald there 
says ; " It is perfectly clear, that all the soil under the salt water, be- 
tween high and low water mark, belongs to the crown. Such property 
has certainly been, as it may be, transferred in a great many instances, 
to the subject; but that is always subservient to the public rights of the 
king's subjects generally. It is compared by Lord Hale to the case of a 
highway. The private rights of the crown may be disposed of, but not the 
public right of the subject. 



Note 65 — Page 
Renwick vs. Moore, 3 Hill's Rep. 621. 

The dam over the Harlem river called Macomb's Dam, was built under 
an act of the legislature, passed the 8th of April, 1813. A section pro- 
vided, that the dam should be so constructed as to admit the passage of 
boats and vessels accustomed to navigate the river; and a penalty was 
imposed for any obstruction or delay in such passage. There was evi- 
dence of frequent obstructions; that at high water, boats could not go 
through at all; and that as there was no draw, vessels with masts could 
not go through. The dam had been built twenty years. The defendants 
removed the dam between three abutments, and took away one abutment, 
A verdict was found for the defendants. 

Per Curiam. " The Harlem river being navigable, Macomb and his 
assigns would, independently of the statute, have been guilty of a public 
nuisance in building the dam. The only effect of the statute was to vest 
a power in him to build and maintain a dam in the manner prescribed 
by the legislature. It follows, that any excess or irregularity in the ex- 
ercise of that power, by which the navigation became obstructed, was 
pro tanto, a public nuisance." 
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The Court then decide, that the remedy, by abatement, was not gone 
by reason of a continuation of a nuisance more than twenty years; that 
there was no case denying that the remedy, by abatement, was in all re- 
spects concurrent with that by indictment. It was also held, that the ad- 
dition of a penalty by a statute for a common law offence, is merely coin- 
mulative, and useless negative words were used, would detract nothing 
from the remedies before allowed. 

The case of Hart vs. The Mayor, &c, of Albany, 9 Wendell, 607, is very 
instructive upon this as well as other topics. The power of a corporation, 
at least of one charged with the conservation of a river to abate a nui- 
sance, is recognized. See also note 56, p. 201, Wetmore vs. Tracy, 14 Wen- 
dell, 255. 

See some English cases in note 54; also, Wingfield vs. Crenshaw, 1 Hen. 
Munf. 474; 26 Maine Rep. 128 ; Bady vs. Weeks, 3 Barb. S. C. Rep. 158; 
Story, § 923-925. 



Note 57— Page 201. 
State Decisions. 

New Jersey. — In no State of the Union has the subject received a 
more thorough investigation than in New Jersey. 

The first case of importance is that of Arnold vs. Munday, 1 Halstead, 
Rep. 1. It was decided, that the patents granted by the king to the Duke 
of York, carried the right to navigable rivers as a royalty appurtennnt 
to the government and sovereignty, and not as an estate or right to pro- 
perty in fee. The grants of the Duke to the proprietors on the shore had 
the same, and no greater operation. 

When the proprietors surrendered the right of government to Queen 
Anne, this right of sovereignty went with it. No estate or property was 
retained. The State succeeded to the power of both king and parliament, 
and became invested with this royalty. Therefore, the assigns of the 
proprietors had no exclusive right of fishing oroystering in those waters, 
unless by grant from the State; which, not appearing, the privilege re- 
mained in common. 

The Chief Justice observed, upon the trial, that a grant bounded on a 
navigable river extended to the edge of the water — -to high water when 
the tide was up, and to low water when it was down — and that the inter- 
mediate space might be appropriated by the owner of the adjacent land 
to the building of wharves. &c. But when the case was argued before 
the full bench, he said " that a grant of land, bounded upon a river or other 
water, which is navigable, and where the tide ebbs and flows, extends to 
the edge of the water only, that is to say, to high water water mark 
only." 
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The next case is Gough vs. Bell, (1 Zabriskie's Rep. 156.) In that it 
was held — 

1. That the title to the country which vested in the British nation was 
that of discovery, and was held by the king in trust for the public. 
Such matters as were part of the sovereignty or regalia were subject 
to the restrictions then imposed on their alienation by the law of Eng- 
land. ****** 

2. The crown could not grant a several fishery in navigable rivers., or 
arms of the sea; and, consequently, could not grant the soil under water; 
a grant which would involve the destruction of the fishery. 

8. The righ^to navigable rivers and arms of the sea was included in 
the surrender to Queen Anne, by the proprietors of East Jersey, as a 
part of the sovereignty, and at the revolution vested in the State. 

4. The shores of navigable rivers and arms of the sea, where the tide 
ebbs and flows, which includes all between high and low water mark, is 
part of the sovereignty, and belongs to the State, not to riparian owners. 

5. A riparian owner, by filling up in front of his premises, does not 
become entiled to the land so filled up. 

6. A boundary to or along a navigable river, bay, &c, extends to high 
water mark only; but a grant of land, in a question of jurisdiction, to 
low water. a 

7. The land under navigable waters, bays and arms of the sea, are part 
of the public domain, and the legislature may grant and alien them. 
However expedient and proper it might be to make such a grant to the 
riparian owner, it was not obligatory on the State to do so. 

The same case of Gough vs. Bell, came again before the Court, under 
some additional facts. The important one was, that the place of the tres- 
pass had been occupied, filled in and improved by the owner of the ad- 
jacent upland before the grant was made by the State. 

Gough vs. Bell, 2 Zabriskie, 441. 

In this it was decided, C. J. Green ; 

1, That no title to land under water could be made under the proprie- 
tors of East Jersey. They had no right. This was definitively settled 
in Arnold vs. Munday and Martin vs. Waddell. 

The locus in quo was originally between high and low water. But at 
the time of the alleged trespass it had been filled up and occupied as a 
meadow by the owners of the adjoining shore. 



a In Palmer vs. Smith, 6 John. Rep. 133, it was decided, that where an act 
extended the boundaries of a town over navigable waters, it was to be intended as 
only made for the purposes of jurisdiction, and did not give the property in the 
soil under water. 'J he town of Flushing had not, therefore, the right to prohibit 
the catching of clams below low water. 
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2. " The ancient rule of the common law was. that the title of owners 
of land bounded by the sea or by navigable rivers, where the tide ebbs 
and flows, extends to ordinary high water mark only. The title to the 
shore, between ordinary high and low water mark, as well as the title to 
thesoil underwater belongs prima facie to the sovereign." Citing various 
cases. 

3. This title, which, by the common law of England is vested in the 
king, upon the revolution became vested in the people. In the State the 
rule of the common law as to the limit of the right, remains unaltered. 
High water mark constitutes the boundary between the proprietors and 
the sovereign titles. 

This point is fully settled in Arnold vs. Munday and Martin vs. Wad- 
dell. 

4. The title to the shore of navigable rivers, between ordinary high 
and low water mark, being vested in the State, may be granted to indivi- 
duals by the legislature, as by parliament in England. 

5. The views expressed upon this power of the legislature in the same 
case, when formerly before the court are re-affirmed. The Chief Justice 
says he concurred in the views of Justice Kandolph. 

6. Although the authorities are not uniform, yet the better opinion ap- 
pears to be, that since Magna Charta, the English sovereign has no power 
to alien the public domain. 

7. A grant of the waters to the utter destruction of navigation and 
fishery, would not only be a grievance, but an infringement upon the 
Constitution of the United States. 

8. The plaintiff's made title under a grant from the State in 1836. 

It appeared that the owners of the upland adjoining the place in ques- 
tion had filled in the premises, and raised them above the level of the 
tide prior to the grant. 

9. The Chief Justice then enters into a full and elaborate argument 
leading to the conclusion, that this occupation and improvement of such 
soil under water, before and without the intervention of the State on be- 
half of the public right, was by the custom and common law of New 
Jersey, (sanctioned impliedly, by many statutes,) sufficient to vest the 
title in the upland owner. 

Justice Carpenter inclines strongly to the opinion that the title to the 
strip between high and low water mark, as matter of law in New Jersey, 
vested in the adjoining owners. 

Justice Randolph delivered a dissenting opinion. See also the case of 
Martin vs. Waddell, 16 Peters, 307. 

Pennsylvania. — The positions established by the Courts of Pennsyl- 
vania may be collected from the following cases ; Randall vs. The Delaware 
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and Raritan Canal Company, Wallace's Rep. 290 ; Bennett vs. Boggs, 
1 Baldwin's Rep. 72; Naglee us. Ingersoil, 7 Barr, 194. 
They appear to determine — 

That previous to the revolution, the channel and waters of the river 
Delaware, below Trenton, so far as the same were navigable, in the com- 
mon law sense of the term, were vested in the King of England. 

That the rights of the shore proprietors on the Delaware river, to low 
water mark, existed in colonial times, and had been recognized by New 
Jersey, Pennsylvania, and in various States. But below this, the State is 
the owner of the river in full sovereignty, and no one can acquire a right 
in it but by grant or prescription. 

The statement of the learned judge, in Naglee vs. IngersolL 7 Barr, 94, 
that in England and this country, the space between high and low water 
mark, on navigable rivers, belongs to the owners of the adjacent soil, is 
certainly an error. But as applied to the bed of the stream, the true rule 
of the English law cannot be better expressed than in this opinion. The 
bed of the navigable river is there vested in the crown, and here in the 
Commonwealth, for the use of the whole community; and no private man, 
can challenge an individual interest therein. He cites Bennett vs. Boggtf, 
Baldwin's Rep. 72, upon the question of encroachments. 

Massachusetts and Maine. — In Arundel vs. McCullock, 10 Mass. 
Rep. 75, the law is laid down thus: It is a settled principle of the Eng- 
lish and American law, that the right of soil of owners of land bounded 
on the sea or navigable rivers, where the tide ebbs and flows, extends to 
high water mark, and the shore belongs, in common, to the public ; and 
the people may grant it to private persons, or it may be the property of 
an individual by prescription, which presupposes a grant. 

Inhabitants of Charlestown vs. County Commissioners, 3 Metcalf, 202. 
" It cannot be doubted that a navigable stream may cease to be such, by 
the application of the soil, under legislative authority, to other purposes: 
as if the legislature were to authorize the erection of a solid dam over a 
navigable creek, and permit the land to be filled up, and converted into 
house lots," State vs. Pratt, 19 Pickering, 191. 

Ma r yl and. — The cases of Broome vs. Kennedy, 5 Harris & Johnson, 195 ; 
and Wilson vs. , 11 Gill. & John. 358, refer to this subject. 

It was stated by one of the judges, in the first case, that the proprietors 
under the Bridge grant, had the right to grant the land covered by a 
navigable river, without interfering with or affecting the public or com- 
mon right of navigation and fishing, and that the grantee, whose grant 
bounded on the river, would hold land left by the recession of the water, 
or by alluvion, or filling in. The State of Maryland was invested with 
all the rights which the King of Great Britain enjoyed. 
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Buchanan, J., held that at the common law, the right to the soil under 
navigable rivers was in the king of England ; and it was equally clear 
that he had the capacity to dispose of it, sub modo. "The subject has de 
communi jure an interest in a navigable stream, such as a right of fishing 
and navigation, which cannot be abridged or restrained by any charter 
or grant of the soil or fishery, since Magna Charta, at least." 

"Where the state had not granted the right, all the soil under water be- 
longed to it. 

In Wilson us. , ante, it is declared that in Broome vs. Kennedy the 

court had settled the principle that the State had the right to grant the 
soil covered by navigable waters, subject to the public or common right 
of fishing and navigation; and for the purpose of prohibiting such public 
right of navigation from infringement, the legislature passed the law of 
1783, appointing wardens of the port of Baltimore. The right to improve, 
which had been given to the owners of the lot by the act of 1745, was 
made subject to the jurisdiction of the Board of Wardens, whose permis- 
sion was necessary before any wharf could be made into the harbor. 

It is clear, from the statutes cited in this case, that the language of 
Judge Buchanan must be modified. He puts the King and the State, as 
to the power of granting the soil, upon the same footing. And these acts 
of the legislature plainly authorize an improvement, by docking, &c, 
which would change, abridge, and perhaps somewhat impair navi- 
gation. We come back to the great principle of the English cases. Is 
it so serious an obstruction as to be a nuisance ? 

Delaware. — Bates vs. The Railroad Company, 4 Harrington, 389. 
The Wilmington and Susquehanna Railroad were incorporated by an 
act of the legislature of Delaware, in 1832, with power to lay out a road 
from the Pennsylvania to the Marj'land line, to enter upon and take 
lands, &c, the damages to be ascertained by five persons appointed in the 
manner prescribed. 

By the 16th section, " if it was found necessary to pass over any navi- 
gable river or creek by a bridge, or other edifice, the company was to 
constitute and keep in repair a sufficient pass or draw over the channel, 
or deepest part of said river or creek, for the purpose of letting vessels 
pass and repass." 

An act of 1837 authorized the company to convert the drawbridge, 
erected by it over White Clay Creek, into a permanent bridge, and to 
keep the draw closed, or dispense with it altogether. 

By another act of 1839, the company was authorized to keep a perma- 
nent bridge over Boat Creek, at place where a bridge was then erected ■ 
but the owners of the land adjoining could sue out a writ ad quod dam- 
num to ascertain the damages which they would sustain by reason of the 
bridge being without a draw. 
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All these acts were passed, upon the company's application, and were 
accepted by it. 

In 1845 an act was passed extending the benefits of the act of 1839 to 
the owners of the land on White Clay Creek, or Red Clay Creek, to enable 
them to recover damages theretofore sustained in consequence of any act 
or obstruction theretofore done or constructed, or thereafter to be so, by 
the company. 

This act was not accepted by the company. 

The plaintiff was owner of a mill-seat above the bridge over White Clay 
Creek, and sued for damages under this last statute. The bridge had 
been made in 1835, without a draw; and was made a permanent bridge 
in 1837. In 1839, it being partially injured, a new pier was built, occu- 
pying about four feet more of the stream of the creek. 

The creek was within the State of Delaware, navigable to vessels with 
masts, up to the mills, before the bridge was erected; and the tide ebbed 
and flowed up to and above the bridge. 

It was decided — 

That the State Legislature could not pass an act impairing the obliga- 
tion of a contract, under the Constitution of the United States. That the 
State courts, as well as those of the United States, were bound to treat 
any such, act as a nullity. 

That the charter and amendments, giving the power to make the bridge 
over the creek a close bridge, was a contract with the company ; that it 
was made in 1837, without any provision for allowing damages to owners; 
that the act of 1845, compelling the payment of such damages, was an 
infringement of vested rights, and a violation of the contract. 

That the Legislature of Delaware had the right to authorize the obstruc- 
tion of such a water course as that in question, which, so far as navigable, 
was wholly within the State of Delaware. The case of Wilson vs. Black 
Bird Creek, 2 Peters, 251, settled this. 

The shore owners had no greater rights to the stream than the public 
at large. 

Connecticut. — East Haven vs. West Haven, 7 Connecticut Reports, 
196. 

The premises in question were the soil, with the wharf and shore there- 
on, built between high and low water, on the east side of Dragon river. 
The river was an arm of the sea, where the tide ebbs and flows, and was 
navigable for large vessels adjoining the premises. 

The plantift's claimed title, first under a charter from Charles II., and 
an act of the assembly of 1685. 

Ch. J. Hosmer said, " There is no doubt concerning the competency of 
Charles II. to convey the land in question to the colony of Connecticut. 
A river, where the tide ebbs and flows, is an arm of the sea; and the shore 
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is that space of ground which is between ordinary high water and low 
water mark. (Hale, p. 1 §4.) The title of the king, prima facie, to all 
parts and arms of the sea to high water mark, and to the soil thereof, has 
long been established law ; and as an undoubted consequence, it is settled 
that he may grant the property of the soil between high and low water 
mark to a subject or a corporation," citing the usual authorities. 

The court then decide, that the right had not passed to the plaintiffs, 
under a certain grant of the General Assembly af Connecticut. 

The title of the defendants was made out to the adjoining upland lots 
from the general assembly, and the court then proceed to determine 
that by the custom and common law of Connecticut, they had not pre- 
cisely a title or estate in, but a right or franchise to dock out and occupy 
the soil between high and low water in the front of their possessions. 

This, indeed, was subject to the paramount right of the public, that 
navigation should not be impaired. 

See also, Trinck vs. Lawrence, 20 Conn. 120. 

North Carolina. — Tagan vs. Armistead, 31th Iredell's Law Reports, 
433, affirming Wilson vs. Forbes, 2 Dev. 30 ; and Collins vs. Benbury, 
3 Iredell, 277 ; and 5 Iredell, 1 18, "All waters which are actually navigable 
for sea vessels, are to be considered as navigable rivers, without regard to 
the ebb and flow of the tide. 

<( No one is entitled to the exclusive right of fishing in any navigable 
water, unless such right be derived from an express grant by the sovereign 
power, or, perhaps, such a length and kind of possession, as will cause a 
presumption of such grant. 



Note 58— Page . 218. 

Statutes as to Ordering of Wharves, Piers and Slips. 

Act of October 3, 1691. 1 S. & L. 8. 
This statute was the law of the Colony and State until the 16th of April, 
1787. The latter act was, in its provisions, in the present matter, almost 
identical with the former. 

Act of April 16, 1787. (1 Gr. 441.) 
" Whereas, for the encouragement of the trade and commerce of this 
State, it is necessary that the buildings, streets, wharves and slips, in the 
city of New York, should be regulated with uniformity, for the accomo- 
dation of inhabitants and shipping ; wherefore, to remove all impediments 
that may retard so necessary a work, 
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Be it, &c, That it shall and may be lawful to and for the Mayor, &c, 
in Common Council convened, from time to time, to make such by-laws, 
ordinances, rules and orders, for the better arranging and regulating, 
with uniformity, such new buildings, as after the passage of this act shall 
be erected for habitations, or for the purposes of trade and commerce ; 
and also, for regulating and altering the streets, wharves and slips, in 
such manner as shall be most commodious for shipping and transportation. 
Also, from time to time, to nominate and appoint two or more discreet 
persons to be the surveyors of the buildings, streets, wharves and slips 
of the said city, whose office and duty it shall be to direct and see that all 
buildings, wharves, streets and slips to be laid out or altered in the said 
city, be regulated with uniformity, &c. 

By the second section, if in laying out for the future, any streets, or 
wharves, or slips, the Common Council should require for such purposes 
the ground of any person, they shall give notice, and a jury shall be em- 
panneled, &c. 

These two sections were re-enacted almost verbatim, in the act of the 
3d of April, 1801. Sections 1 and 2. 

And by the 219th section of the act to reduce, &c, April 9, 1813, the 
substance of these provisions, is thus enacted : 

It shall be lawful for the Mayor, Aldermen and Commonalty of the city 
of New York, in Common Council convened, to lay out wharves and slips 
in the said city, whenever and wherever they shall deem it expedient ; 
and if, in so doing, they shall require, for such purposes, the ground of 
any person or persons, they shall give notice thereof to the owner, or 
parties interested in such ground, or his, or her, or their agent or legal 
representative. And, to the end that reasonable satisfaction may be 
made for all such ground as shall be necessary for the uses aforesaid, the 
said Common Council shall and may treat with the owners, or persons in- 
terested therein, or his, or her, or their agent or legal representative, 
and if any such owner or owners shall refuse to treat in manner aforesaid, 
then, and in such cases, it shall and may be lawful to and for the Mayor 
or Recorder, and any two or more aldermen, by virtue of this act, by a 
precept under their hands and seals, to command the Sheriff of the said 
city and county of New York, to empannel and return a jury to appear 
before the Mayor's court of the said city, at any term thereof, not less 
than three weeks from the date of such precept, to inquire of and assess 
the damages and recompense due to the owner or owners of such ground, 
or his, or her, or their agent or legal representative ; and at the same time to 
summon the owner or owners of such ground, or his, her, or their agent, 
or legal representative, by notice, to be left at his, her or their most 
usual place of abode, to appear before such Mayor's court, on the 
day and at the place in such precept to be specified; which jury, 
being first duly sworn, faithfully and impartially to inquire into and 
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assess the premises ; shall inquire of and assess such damages and 
recompense as they shall, under all the circumstances, judge fit to be 
awarded to the owner or owners of such ground, for their respective 
losses, according to their several interests and estates therein. And 
the verdict of such jury, and the judgment of the said Mayor's court 
thereupon, and the payment of the sum or sums of money so awarded and 
adjudged to the owner or owners thereof, or tender and refusal thereof, 
shall be final and conclusive for all intents and purposes, against the said 
owner and owners, his, her or their respective heirs, executors, admin- 
istrators and assigns, claiming any estate or interest of, in, or to the same 
ground; and it shall thereupon be lawful to and for the said Mayor, 
Aldermen and Commonalty of the city of New York, and their successors, 
to cause the same ground to be converted to and used for the purposes 
aforesaid. 



Piers, Slips and Wharves. 

The provisions as to the laying out the wharves or streets, called South 
street and West street, in the act of 1798, are before transcribed. They 
were contained in the four first sections. 

In relation to piers and slips, I shall first state each section of the law 
as it now exists, and then its history. 

The 224th section of the act of 1813 is as follows : 

It shall and may be lawful for the said Mayor, &c, to direct piers to be 
sunk and completed at such distances, and in such manner as they, in 
their discretion, shall think proper, in front of the said streets or wharves 
so adjoining and extending along the said rivers, and the said piers to be 
connected with the same by bridges, at the expense of the proprietors of the 
lots lying opposite to the places where said piers shall be directed to be 
sunk, and by such days and times as the said Mayor, &c, may, for that pur- 
pose limit and appoint ; and if the said proprietoi-s shall neglect or re- 
fuse to sink or make the said piers or bridges, according to the direction 
of the said Mayor, &c, it shall be lawful for the said Mayor, &c, to sink 
and make the said piers and bridges, at their own expense, aui to re- 
ceive to their use wharfage for all vessels that may at any time or 
times lie or be fastened to the said piers, or bridges, which they shall 
so make as aforesaid, [or it shall be lawful for the said Mayor, Aldermen, 
&c., to grant the right of making such piers and bridges, and the right 
of receiving the profits thereof, to any person or persons, in fee, or 
otherwise, upon such terms as they shall think proper.] 

This provision, down to the last passage between brackets, was the 
fifty section of the act of 1798, and the seventh seefcion of the act of April 
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3d, 1801, with slight verbal changes. The clause between brackets was 
first enacted in the statute of April, 1806, being the third section of that 
statute. 

The 225th (two hundred and twenty-fifth) section of the act of 1818, is 
as follows ; 

(i It shall be lawful for the Mayor, Aldermen and Commonalty, to grant 
to the owners of lots fronting on any of the said streets, of seventy feet, 
their heirs and assigns, a common interest in the piers to be sunk in front 
of such streets, in proportion to the breadth of their respective lots, under 
such restrictions and regulations, and within such limits as the said 
Mayor, Aldermen, &c, shall deem just and proper." 

This provision was first enacted in the eighth (8) section of the act of 
3d of April, 1801, in exactly the same words. (2 Webster, 129.) 

The 22Qtk section of the act of year 1813, provides ; 

"That every clause, covenant and condition in the several grants of the 
Mayor, Aldermen and Commonalty of the city, to the said proprietors re- 
spectively, or those under whom they claim, to be kept, observed, or per- 
formed by the grantees respectively, and their respective heirs, executors, 
administrators and assigns, shall, notwithstanding this act, retain their 
full force and validity, and shall be in no manner affected by the same, or 
by any thing to be done or performed in consequence thereof ; and the 
said Mayor, Aldermen, &c, shall have, possess and be entitled to the like 
payments, rights and remedies by virtue of the said grants, as they might 
or could have had, or would have been entitled to, if this act had not been 
passed ; and shall not, by the performance of any thing herein contained, 
be deemed to have broken or infringed any of the covenants or conditions 
on their part, contained in the said grants." 

This was a re-enactment of the 5th section of the act of 1788, and the 
9th of that of April 3, 1801. 

Section 227 'th of the act of 1813. " No building, of any kind or descrip- 
tion whatever, other than the said piers and bridges, shall at any time 
hereafter be erected upon the said streetsor wharves, or between them 
respectively, and the river to which they, respectively, shall front and 
adjoin." 

This was the 7th section of the act of 1798, and the 10th of that of 
April, 1801. 

Section 228*/t of the act of 1813. " It shall and may be lawful for the 
said Mayor, Aldermen and Commonalty, at their own expense, to cause 
piers and br'dges to be sunk and completed in such places and manner as 
they sbaU .hmk eligible, between the Whitehall slip and the east side of 
the Exchange slip (Broad street,) of the said city, so as to form a basin 
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for the safety and accommodation of sloops and other vessels using the 
trade of the said city ; 

And also atJheir own expense, to cause such and so many other public 
basins to be formed and completed in the said city, as they may deem 
necessary for the trade thereof, and to take to their own use the slippage 
or wharfage arising from the same ; any law, usage, or c;> * • to the con- 
trary notwithstanding. 

Provided always, that nothing nerein contained shall bo construed to 
deprive any persons who may have made piers by the direction of the 
said Mayor, &c, in pursuance of the act entitled " An act for regulating 
the buildings, streets, wharves and slips in the city of New York," (act of 
April S, 1801.) of any legal right which they thereby may have acquired, 
or to interfere with any private property, or right, or privilege, held 
under grants of the said Mayor, Aldermen and Commonalty, or other- 
wise." 

This provision is almost verbatim the first section of the act of the 2d of 
April, 1806. (1 Webster and Sk. 514.) The preamble to that act recited, 
that from the great extension and increase of tho said city, its trade and 
inhabitants, it had become necessary to provide additional walls, piers, 
slips and basins in the said city, for the accommodation and safety of ves- 
sels of different descriptions. 

Section 229 of the act of 1813. " It shall and may be lawful for the 
Mayor, Aldermen and Commonalty of the city of New York to reserve all 
that part of the water adjacent to the wharves of the said city, from the 
east side of Coenties slip to the west side of Whitehall slip, for the sole 
accommodation of sloops and other market vessels, using the trade of the 
said city, from the 20th day of March to the 20th day of December, in 
each and every year, and that during the time aforesaid, no registered or 
sea vessel shall be suffered to use the slips or wharves, within the above 
described limits, without special permission, any law, usage, or custom 
to the contrary notwithstanding." 

This enactment was first made on the 26th of January, 1808, (5 Web. 
250,) in an act entitled an act to amend the act for the better govern- 
ment of the city, &e. 

Section 230 of the act of 1813. "In all cases where the said Mayor, 
Aldermen and Commonalty shall think fit, for the public good, to enlarge 
any of the slips in the said city, they shall be at liberty and have full 
power so to do ; and, upon paying one third of the expense of the neces- 
sary piers and bridges, shall be entitled not only to the slippage on that 
side of said piers, which shall be adjacent to such slips, respectively, but 
also to one half of the wharfage to arise from tho outermost end of the 
said piers." 
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This is identically the second section of the act of 1806, when it was 
first enacted. 

Section 231 of act of 1813. "In all cases where any of the proprietors 
of lots lying opposite to the places or streets where piers shall have been 
or may be directed to be sunk, pursuant to the powers contained in the 
act last aforesaid, (the acts last referred to were those of April 3, 1801, 
and of the 16th April, 1787,) or in this act, shall neglect or refuse to join 
with the other proprietors in sinking and making such piers and bridges 
thereunto appertaining, or to pay his, her, or their proportion of the ex- 
pense thereof, then, and in every such case, the said Mayor, Aldermen 
and Commonalty may, at their election, join with the other proprietors 
in making and finishing the said piers and bridges ; and shall become en- 
titled to the proportion of wharfage which the said proprietors, so re- 
fusing or neglecting, would have been entitled to, if they had joined 
in making the said piers and bridges." 

This was first enacted in the fourth section of the act of April 2, 1806. 

Section 232 of act of 1813. " In all cases a notice to the proprietors 
of lots, inserted in two of the public newspapers printed in the said city, 
for sis weeks successively, shall be sufficient notice to all the said pro- 
prietors of the directions of the said Mayor, &c, for sinking and com- 
pleting such piers and bridges, without specifying therein the names of 
the said proprietors ; and an affidavit, made before a judge of the Supreme 
Court or Master in Chancery, of the due publication of such notice in 
manner aforesaid, shall at all times thereafter be deemed prima facie 
evidence thereof ; and every such proprietor, who shall not begin the 
making of such piers and bridges by the period, for that purpose ap- 
pointed, or who shall not contribute his proportion of the expenses thereof, 
as the same shall accrue, shall be deemed and taken to have neglected 
and refused to comply with the said directions, accordiug to the intent 
and meaning of the last-mentioned act." 

This was first enacted in the fifth section of the act of April, 1806. 

The 233</, 234iA and 2Z5th sections of the act of 1813, empower the 
Corporation to make regulations in certain particular cases, or give cer- 
tain remedies and penalties which do not properly belong to the branch 
of the subject now considered. 

The 23Qth section is as follows : " It shall be lawful for the said Mayor, 
Aldermen and Commonalty, in Common Council convened, to make such 
by-laws and ordinances as they shall, from time to time, think proper, for 
regulating wharves, piers and slips in the said city." 

The 269M section of the act o/1813 must also be adverted to. "la all 
cases where the said by-laws and ordinances (of the Corporation) shall 
require any thing to be done by, or with respect to the property of several 



xc 



APPENDIX. 



persons, or in relation to the filling up, altering, or amending any of the 
public slips in the said city, the said Mayor, Aldermen and Commonalty 
in Common Council convened, shall cause the expense of such works to 
be estimated and assessed in the same manner as is directed in and by 
this act, with respect to the paving and regulating the public streets in 
the said city ; and where the same shall relate to the filling up, altering 
or amending the public slips, as aforesaid, one third of the expense at- 
tending the. same shall be borne by the said Mayor, Aldermen and Com- 
monalty, and the residue by the said persons in the vicinity, who may be 
benefited thereby, and in other cases such expenses shall be borne by the 
persons, respectively, upon whom the same may be assessed, as afore- 
said." 

This enactment was made in a statute of the 2d of April, 1803, entitled 
" an act to invest the Mayor, &c, with adequate powers in relation to 
certain objects of importance to the police and health of the said city." 
(3 Webster, p. 229, § 4.) 

This act was originally limited to three years. By the statute of 2d 
April, 1806, the above clause was made permanent, and finally embodied 
in the 269th section of the act of 1813. 

A statute, passed April 10, 1830, (Sess. Laws, 1830, p. 342,) authorizing 
the Mayor, Aldermen and Commonalty to make such by-laws and ordinances 
as to them should appear fit, to designate and appropriate such of the 
public wharves, piers and slips of the said city, as they may deem ex- 
pedient, and such private wharves and piers in the said city, as the own- 
ers thereof, respectively, may apply to have so designated, or appropriated 
foT the exclusive use of steamboats or of any other class or description of 
slips or vessels ; and to restrain and prohibit any ship or water craft 
whatsoever from coming into, or lying, mooring, or anchoring at or within 
any wharf, pier, or slip of the said city, except such as shall be so desig- 
nated for their use, respectively, and to impose such penalties as they 
may think reasonable. 

Another statute connected with this subject was passed on the 20th of 
April, 1835. It was provided that it should be lawful for the Common 
Council of the city of New York, to order and direct that any private wharf, 
pier, dock, bulkhead or land within the limits of the said city, be deep- 
ened by excavating or removing the earth and dirt, or sand therefrom, 
and to cause the same to be done in such places and at such times as are 
necessary and proper." 

§ 2. The expense of conforming to any such order or direction, or of car- 
rying the same into effect, shall be estimated and assessed upon or among 
the owner or owners of every dock, pier, wharf, bulkhead, piece of 
land, water right or privilege, near or adjacent to which any such water 
may be deepened, and which may in any manner be benefited thereby, 
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in proportion, as nearly as may be, to the advantage which each shall be 
deemed to acquire." 

The third and fourth sections relate to the manner of carrying the pro- 
visions into effect. 



Statutes respecting Wharfage, Rates, fyc. 

On the 21st of September, 1744, an act was passed to establish the rates 
to be taken for wharfage of ships and other vessels, using the three wharfs 
therein mentioned. 

It is recited — 

Whereas, The owners and proprietors of the wharf, called Burnett's 
Key, in the city of New York, have, by their petition, set forth to the 
General Assembly that an act, entitled -'An act for regulating the rates 
to be taken for ships and other vessels using the wharfs called Burnett's 
Key, in the city of New York, passed in the eighth year of his majesty's 
reign, (22d June, 1734,) will expire, by its own limitation, on the first of 
December next, and praying that the same might be continued," &e. 

"And whereas, the owners and proprietors of another free wharf, be- 
tween the Smith's Fly slip (Maiden lane,) and Burling slip, in the East 
Ward, have prayed that they may be entitled to the like wharfages, and 
be under the same regulations, as the proprietors of Burnett's Key are 
now, or shall be entitled to." 

The act then established the rates of wharfage, according to the tonnage 
of the vessels. Other provisions were made j and by the sixth section, 
the owners of the three wharves, or the major part of them, might choose 
a wharfinger or overseer, who should have the ordering and regulating 
of the wharves, and of the berths of the ships or vessels. 

By the eighth section, nothing therein was to impair the right which 
the Mayor, Aldermen and Commonalty of the city of New York had to 
the dock, and to the several slips therein beforementioned. On the 1st 
of May 1754, this act was continued, being to expire, by its own limita- 
ation, on the first of December ensuing. 

On the 19th February, 1756, the chief provisions of this act were re- 
newed in another act, and extended to two other wharves, one of them 
between the slips called Rodman slip and Burling slip. 

There was a similar reservation of the rights of the Corporation to the 
slips and docks. This act was to continue until the 21st of January, 1770. 
On the 21st of January, 1770, this act was substantially renewed, and on 
the 21st of February, 1771, was, in some particulars, amended. 

And on the 17th of April, 1784, a general act was passed to establish 
the rates of wharfage and cartage within the city of New York. (1 Green- 
leaf, 92 ; 2 Ibid, 354.) 
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On the 6th of April, 1795, the statute of 1784 was amended. This 
statute "was renewed and amended on the 3d of April, 1801. Another 
amendment took place on the 24th March, 1809, and again on the 18th of 
June, 1812. 

And, lastly, all the provisions of these statutes were comhined in the 
general act of 1813 to reduce certain laws, &c, in the 212th and sis fol- 
lowing sections. 



Note 59— Page 224. 

The case of the Corporation vs. Whitney, was commenced in 1846, under 
a stipulation entered into with other parties assessed, that their suits 
should abide tho result of the one against him. The suits were to recover 
the amounts assessed upon the parties for building South street across 
the slip. The cause was ultimately decided in the Court of Appeals, in 
July, 1850, but is not reported. A history of the litigation will be found 
in document No. 46, of Documents Board of Aldermen for 1851. The point 
was distinctly raised, that the Corporation was bound to do this work at 
its own expense, and could not impose any part of the expense on the ad- 
joining owners. The decision sustained the imposition. 



Note 60— Page 232. 

Abstract Opinion — H. Emmet, Esq. 
Document No. 52, B. Ass. Aid., Vol. 201. 

The learned counsel states, that it was proposed to form a public slip 
or basin at the foot of Clinton street, on the East river, and for that pur- 
pose to build apier opposite to certain premises granted to Anna Bancker, 
in 1804, by the Corporation. The parties interested had declined uniting 
in erecting the pier ; and the question was, if the Corporation could do so 
at their own expense, without infringing upon any right held under the 
grant. 

The counsel then states the provisions of the grant, observing that it 
included the space occupied by Front street, down to the river, but no 
part of Clinton street ; that there was no specific grant of wharfage. 

He then proceeds to state his reasons for the proposition, that the 
grantees took, under their grant, the right to wharfage on that part of 
Front street, co-extensive with their grant ; and he proceeds — " The next 
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inquiry is, what impediment does such right offer to the construction of 
the pier in question by the Corporation? The act of the Legislature 
makes it lawful for the Corporation to lay out wharves and slips in the 
city, whenever and wherever they deem it expedient, and to direct piers 
to be sunk and completed at such distances and in such manner as they, 
in their discretion, shall think proper, in front of the streets and wharves 
adjoining and extending along the rivers. The reason and propriety of 
vesting this power in the Municipal Government of a great commercial 
city, must be obvious ; nor would it be going too far to say, that many 
private rights must be held and enjoyed in reference and subordinate to 
its exercise. Of such a character, I conceive the right of wharfage, in 
the present instance, to be ; that is to say, that it has been held since the 
grant, subject to be affected by this legal exercise of power by the Cor- 
poration whenever they should deem that the paramount convenience of 
the public required it. 

The language and provisions of the law, throughout, plainly imply that 
no such public improvement should be impeded by private interest ; for 
in order that the latter may be either satisfied or silenced, it gives to the 
proprietors of lots lying opposite to the places where such piers are di- 
rected to be sunk, the option of making the same at their own expense, 
and of thereby acquiring an interest in the wharfage to accrue at such 
piers, or of refusing so to do ; and in the latter event, it authorizes the 
Corporation to make the piers at their own expense, and as a remunera- 
tion for incurring such expense, they become entitled to receive the 
wharfage. 

" It should be observed that this very law was passed in 1801, and was 
in force, when the grant in question was given. The grant, therefore, 
should be construed as having reference to the existing law, and to the 
future exercise of such powers as it conferred upon the Corporation ; and 
those powers being in their nature a trust, to be exercised for the public 
good, could not be relinquished or impaired by merely granting to an in- 
dividual their right and title to a water lot, or in the neighborhood, in 
front of which public convenience might thereafter imperativaly require 
a slip or basin to be made ! 



Note 61— Page 232. 

Whitney vs. The Mayor, fyc, New York. 

The facts and decision in this are fully stated in the text, as bearing 
upon the right of the Corporation to the four hundred feet below low 
water mark. The case decided the point, that the right to run out a pier 
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from a wharf, which had been constructed by an opposite owner, was ab- 
solute in the Corporation, subject only to the condition of offering to the 
owner the first privilege of constructing the pier. 

The Court state, that the policy of the act of 1798, and from which pro- 
bably it was not intended to deviate in the act of 1813, was, that the 
Corporation should be the absolute owner of the streets. The act of fill- 
ing up and making the streets, would not confer any title to the land in 
-the streets. The pier in question was built by the Corporation, under 
full power, given by the Legislature for that purpose. And the plaintiff 
could not sustain an action for wharfage of that part of the street or 
wharf covered by the pier. 



Note 62— Page 267. 
Form of a Ground Brief. 

We, William Kieft, Director General, and the Counsellors, in behalf of 
the High and Mighty Lords, the States General of the United Netherlands. 
His Highness (the Prince) of Orange, and the Noble Lords the Managers 
of the Incorporated West India Company in New Netherland residing, 
make known, that we on this day, the date under written, have awarded 
and granted unto Tymen Jansen, a certain piece of land lying and 
bordering on the Marsh (valley,) with the condition that the said Tymen 
shall, in connection with the aforesaid land possess, in his own right, thu 
marsh lying behind and before his land, which are separated by Kils 
(creeks,) and all this with the express condition and terms that the said 
Tymen Jansen, or those who, by virtue of these presents, shall obtain 
his action, shall acknowledge the Noble Lords and States General, the 
managers aforesaid, for their Lords and Patroons, under the sovereignty 
of the High and Mighty Lords, the States General, and to their Directors 
and Counsellors here, shall in all things be conformed as all good citizens 
are in duty bound ; provided, also, that the said Tymen shall submit to 
all such burdens and imposts as by the Noble Lords already have been 
directed, or hereafter shall be directed ; constituting over the same, the 
said Tymen Jansen, in our stead, in the real and actual possession of the 
aforesaid piece of land and marsh thereunto appertaining ; giving him by 
these presents, full right, authority, and special permission, the above de- 
scribed parcel of land to enter, cultivate, and use in like manner as he 
has the right to do, with other his patrimonial lands and effects, without 
our, the Grantors, in our quality as aforesaid, thereof, any longer having, 
reserving or saving any part, action or control whatever ; but to the be- 



APPENDIX. 



XCV 



hoof as aforesaid therefrom desisting, from this time forth and forever ; 
Promising this Transport firmly, inviolably, irrevocably, to maintain, 
fulfil and execute, and to do all that in equity we are bound to do, 'with- 
out fraud or deceit. These presents have been by us undersigned and con- 
firmed, with our seal of red was, here underneath suspended. Done at 

fort Amsterdam, this day of A. D. 1642, was undersigned, 

WILLIAM KIEPT. 

Lower down ; 

By order of the Noble Lords, the Director General and Counsellors of 
New Netherlands, and was signed, 

Cornelius Van Tienhoven, Secy. 

Confirmation of a Ground Brief. 
Richard Nicolls, Esquire, Governor, &c. 

Whereas, there was heretofore a Patent, or ground brief, granted by 
the Dutch Governor, William Kieft, to Govert Lokerman and C. Loker- 
man, for a house and lot upon the Island, towards the East river, (de- 
scription.) The said Patent, or ground brief, bearing date the 26th day 
of March, 1642. Now, for a confirmation unto the said Govert Loker- 
man in his possession and enjoyment of so much of the premises as 
remains untransported, Know Ye, that by virtue of the Commission, &c, 
I have ratified, confirmed, and granted, and do hereby ratify, confirm, 
and grant unto said Govert Lokerman, the parcels untransported, and 
to all persons unto whom transports have been made, their several par- 
cels. To Have and Hold to them, their heirs and assigns, forever. 

The patent dated 18th April, 1667. 



Note 63— Page 289. 

Cases as to Railroads in Cities. 

Drake vs. Hudson R. R. R., 7 Barbour, 508 ; Hentz vs. Long Island R. 
R., 13 Barbour, 656; Chapman vs. Albany and Sch. R. R., 10 Barbour, 
360. Almost all the judges who have had to express opinions in the 
Broadway Railroad case, the Second avenue case, and others in relation 
to New York, concur in opinion as to the power of the Corporation to 
sanction this mode of using the public streets. The question will receive 
a final settlement in the Court of Appeals speedily. Until then, the ab- 
stract power may be considered as fully vested in the Corporation. Plant 
vs. Long Island R. R., 10 Barbour's Reports. 
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Note 64 — Page 307. 

Acts of Corporation on Closing Streets. 

A most elaborate report was made upon this subject to the Board of 
Aldermen, on the 25th of October, 1833, (Documents, 1833, No. 32,) by 
the Committee on Laws, &c, of which Judah Hammond, Esq., was chair- 
man. 

Some of its leading propositions and facts are of importance. It is ob- 
served that the declarations of trust contained in the 178th section of the 
act of 1813 was intended as a general declaration of trust in the tenure 
under which the streets are held in the city of New York, and that the 
enactment is declaratory of the common law, as it was understood, before 
and at the time of passing that act, in relation to the estate which the 
Corporation have in the public streets and roads." 

After a full statement of the statutory provisions, the report proceeds ; 
" What then is the conclusion to which these premises would seem to 
conduct us, as the fair construction of several statutes, but that the land 
so acquired by the Corporation, should be offered in payment of the 
damages awarded to the adjoining proprietors in the case of closing 
streets and roads, so far as it will go, if the individuals entitled to damage 
will receive it at the price at which the Commissioners have estimated it. 
If they will not take the lands, the Corporation is free from any restraint, 
and may sell them to the highest bidder." " The Corporation have, as a 
general principle, always regarded the individual proprietors of the ad- 
joining lands, as having the pre-emptive right in lands so situated, and 
have, as a general rule, always conveyed the lands either at the sum 
assessed for them by the Commissioners, including interest and charges 
in the case of gores, andgenerally for the damages in case of discontinued 
streets and roads. Of late, however, a desire has crept in to obtain a 
higher price for these lands. 

"The Committee infer, that if the Corporation determine to sell these 
lands, the adjoining owner has the first right of purchase, and may take 
them, in lieu of money, for his damages, at an equalized valuation, paying 
or receiving the difference between the amount of his damages, and the 
value of the land, if there be any." 

A number of examples are then stated, in which the Corporation pur- 
sued this system. 

It appears that in March, 1832, the Corporation deviated from their 
ordinary course, and in relation to the Warren, Fitzroy and Southampton 
roads, it was determined not to sell at private sale, but at public auction, 
at a rate equal to the amount assessed, with twenty per cent, added, aad 
charges. 
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In March, 1833, however, it was resolved to sell such parts of the said 
closed roads as were contiguous and opposite to the lands of certain peti- 
tioners, at prices to be fixed by two appraisers, and an umpire. And a 
general rule was embodied in a resolution, that in all cases when roads, 
streets, lanes, or alleys, should be closed by law, the owner of the ad- 
jacent land should have a pre-emptive right to such part of the same, to 
the centre thereof, as may lie opposite and contiguous to his property, at 
uach price as may be determined by appraisers and an umpire ; provided 
he elect to purchase within sixty days after the actual closing. 

The report cites another document, made on the 5th of August, 1833, 
in which the Committee on Finance advert to the proposition whether 
the price of the land to be fixed by appraisers may not be the actual 
value at the time of appraisement, or what other rule would be proper. 



Note 65— Page 307. 
Cessions of Streets. 

A large number of cessions to the Corporation of land for streets are 
transcribed into a book in the office of the Street Commissioner. I no- 
tice some of them. 

A cession of Ferry street, in the Swamp or Cripple Brush, 27th March, 
1759, twenty feet wide, Lib. 1, p. 1. Other portions were ceded, 5th March, 
1759. Ibid, 5. Trinity Church to the Corporation, 9th April, 1761, (Ibid, 
p. 7,) for Lumber street, and First, Second and Third streets, for the 
length of the Trinity Church adjoining property ; part of Thames street ; 
Partition streets Vesey and Barclay, from Broadway to the river ; Robin- 
son street to the College ground; Murray, Warren, Chambers and Reade ; 
Chappel street, from the College ground to Reade, and Church street, 
from Partition to Reade. 

On a map annexed to this deed of cession, Broadway is laid down up to 
Pieade street. Spring Garden appears commencing between Fulton and 
Ann streets, and running beyond the turn on Chatham street. The 
phraseology of this deed is — That the grantors remise, release, and for- 
ever quit-claim to all and every the said streets, as laid down on the seve- 
ral maps or plans annexed, to have and to hold all and singular the 
respective streets and their right, title and interest therein, unto them, 
the said Mayor, &c, and their successors ; to be and remain forever pub- 
lic streets and ways for the inhabitants of the city, and all others passing 
and returning through or by the same, in the same manner as the other 
public streets of the said city now are or lawfully ought to be. 
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Columbia College, by a deed of June 1 5 1791. completed the cessions of 
the streets, laid out the Trinity Church ground ; and N. Bayard on the 
9th of January, 1749, perfected the cession of Thames street. See also 
cessions of Greenwich and Washington streets, 20th June, 1797; and of 
Hudson, from Barclay to the Pasture fence, at Moore street. 

A series of cessions was made by proprietors when Broadway was 
opened, from Art street to about Sixteenth street. They comprise the 
whole of the strip in the street, except from Art to between Ninth and 
Tenth streets, belonging to the Sailor's Snug Harbor. 

One of them recites, that Broadway was to be made from the ground of 
Captain Randall to a house known by the name of the White House, and 
then conveys the strip of the owner. 

In these deeds of cession, full and sufficient words are used to convey 
the fee. And the use is thus declared ; " In trust, that the same be kept open 
as a public street, for the use and benefit of the inhabitants of New York, 
forever," or in similar words. 

A map is referred to in many of these grants, as made by Magnin, and 
dated August 10, 1804. I have not been able to. find it. The maps in 
Atlas No. 8, in the Street Commissioners office, will supply the loss, to a 
great extent. 



Note 66— Page 308. 
The Streets in connection with the Butch or other Sources of Title. 

The diagram No. 1, shows the line of Broadway, down to the Hudson 
river, on the west, and extending from Marketfield street to a point at or 
near the north side of Fulton street. 

Broadway was opened and known as a public highway up to this point 
as early as 1644. 

Authorities and Proofs. 

Parcel A, is the lot mentioned in Montgomorie's charter as owned by 
Charles Sleigh. In 1729, he mortgagod it. Record N. York. It is not 
deemed necessary to trace it further back, as the grants to the north 
establish the fact as to the street conclusively. 

B. This strip, of about two hundred feet front, comprised a lot ratified 
by Nicolls to Martin Crygier, 20th February, 1666, (Lib. 13, p. 183,) in 
depth one hundred and ninety-five feet, and front forty-one feet five in- 
ches ; and also a lot owned by Francis Boone, in November, 1665, (Lib. A. 
P--0 
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C. Governor Stuyvesant to (23d May, 1650.) Deed recited in a trans- 
port of Peter Tynkham to B. Le Roux, 23d December, with an addition 
afterward granted, (Lib. 18, p. 268,) sixty-two feet six inches front ; having, 
to the north, the old church-yard ; to the south the lot of the widow of G. 
Derwiches. 

D. The old church-yard, mentioned as the northern boundary in the 
preceding deed ; and in a deed from Judith Stuyvesant to P. Tynkham, 
April, 1672. Lib. A, p. 132. In Valentine's Manual, for 1853, is a state- 
ment, taken from the minutes of the Common Council, that on the 16th 
February, 1676, it was resolved that the old church-yard, or burying- 
ground, in Broadway, be divided into four lots, of twenty-five feet each, 
and sold at public auction. Between this date and 1686, the new burial- 
ground was occupied 

24th January, 1656 — On a communication from the Lord General, re- 
specting the old grave-yard, resolved, that it is necessary to establish a 
grave-yard at another suitable place, or to put it in good order where it 
now is ; but it is not deemed advisable to throw down the houses south, 
of the Fort, and to locate it there. It was thought better to have it west 
of the Fort, in the neighborhood of the wind- mill, where there is a good 
soil, clear of timber. 

17th June, 1665— Church-yard ordered to be repaired. 

13th November, 1665— Grave-yard ordered to be removed. 

E. Governor Stuyvesantto Paul Leendertsee, 4th May, 1649, lot and gar- 
den on west side of Broadway, to the south of Henry Van Dyke's ; 
breadth, six rods and a half — toward the strand, seven rods ; in length, 
fourteen rods. Confirmed, July 13, 1677. Lib. 2, of Patents, Albany, 

p. 73. 

Ground Brief, 4th May, 1654, of an addition on the south and west, to 
the church-yard, of one rod seven feet ; and another strip, on north side, 
next to Van Dyke, one rod one foot. Confirmed as above. 

F. Governor Stuyvesant to Henry Van Dyke. Ground brief, 4th May, 
1649, lot west side Broadway, to the north of Paulus Leendertsees', and to 
the south of the orchard belonging to the West India Company. Con- 
firmed, 22d July, 1607. Lib. 2, p. 79, English Patents, Albany. Breadth 
on Broadway, ninety-eight feet, (six rods and a half.) 

G. Orchard of the West India Company. So called, and as forming 
the boundary on the north of the ground brief, from Stuyvesant to Van 
Dyke, in 1654. 

It is possible that the Orchard originally included the ground of the 
Lutheran Ohurch, and perhaps the Queen's or Governor's Garden. Its 
extent, in front, I have not ascertained precisely. 
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H. The Lutheran Church. — In a petition of this church, made, I pre- 
sume, in 1684, it is stated that they have first built out of the gate, but 
had been obliged, by Governor Colve, to tear it down. That they then got 
a patent for a piece of ground within the gate, and that the patent was 
mislaid. (Doc. Hist. N. Y., vol. iii, p. 484.) 

24th Feb., 1809, Lib. 82, p. 195. The Lutheran Church boundaries appear 
to be eighty-two feet six inches on Broadway, sixty-two feet in rear ; 
North on Rector street, ninety-seven feet — south by J. R. Livingston. See 
also, Deed Book 8, p. 204, Albany. 

I. This came to be called the King's Garden, Governor's Garden, and 
then the Queen's Garden. Granted by Fletcher to Heathcote, as one of the 
extravagant grants, in 1696. As before observed, it is quite probable that 
it formed part of the orchard of the West India Company, excepted out of 
the grant to the city in Dongan's charter of J 686, as " a piece of ground 
by the gate, called the Governor's Garden." 

In 1705, Queen Ann granted the garden to the Corporation, situate on 
the south side of the church-yard of Trinity Church, commonly known as 
the Queen's Garden, fronting the Broadway on the east, and running to 
low water mark at Hudson's river. 

This strip of the Queen's Garden, which went to Trinity Church, was 
not more than eighty-one feet; or, perhaps, including Rector street, one 
hundred and eleven feet. The whole line of the church on Broadway was 
three hundred and ninety-one feet, of which three hundred and ten feet 
is definitively settled as the burial-ground recognized in Dongnn's char- 
ter of 1686 as the new burial-ground without the gate of the city, and 
possessed by it. There is a confirmation and ratification of the title, not 
a grant. 

It is supposed to have been taken as unconceded and vacant lands, under 
the act of the Dutch government of 1659, granting all such lands to the 
city. 

In 1703, the Corporation conveyed this parcel to Trinity Church, de- 
scribing it as all the burial-place of the city. (Deed possession of Trinity 
Church.) 

Recital in the colonial act of 27th June, 1704, that the church was in pos- 
session of this parcel, describing it as " without the north gate of the city, 
in or near a street called the Broadway ; in breadth, on the east side, as 
the said street rangeth northward, three hundred and ten feet ; on the 
south side by the line of our garden." (Smith and Liv. 60.) 

The grant by the city to Trinity Church is recognized in this statute. 

L. Ground brief of Governor Kieft, 25th April, 1644, to Jan Jansen 
Damen, a parcel of land lying on both sides of the highway to the north 
of the Fort. 
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" The piece that lies between the river and the aforesaid road, extending 
seventy-five rods north-east; on the northern side unto the beach, sixty 
one and one half rods ; on the south side unto the beach, thirty-eight 
rods ; (then) in an irregular line, sixty-eight rods. There is a projecting 
point on the north side." (Lib. 2, p. 110, Records office Sec. State, Al- 
bany.) Confirmed by Nicolls, 3d October, 1667. 

September 18th, 1667, Peter Stoutenberg and Jan Vinge, executors of 
Rachel Van Tienhoven, and overseers of her children, heirs of Jan Jan- 
sen Damen, transport to Oloff Stevensen Van Cortlandt, (out of the patent 
from Nicolls, dated 3d October, 1677, given unto the heirs and creditors 
of the said Damen,) a parcel of land without the city gate, called the land 
gate, on the west side of the highway, and on the south side of the land of 
Jan Vinge, containing, in breadth, at the highway or east side, eighteen 
rods and seven-tenths of a rod ; on the west side the like ; in length, from 
the highway down to the strand. (R-ecords N. Y., Book A, p. 101.) 

It should be noticed, that where the holder, under a ground brief, made 
a transport of any parcel comprised in it, to another, it was indorsed on 
the brief ; and the instruments of confirmation, ratified, in general, all 
the transports to the grantees, as well as what remained untransported. 

4th May, 1602. Transport, February 10, 1671, F. Gysborten Van- 
denbergh to C. Steenwyck, {confirmed. 25th November, 1667,) of two lots 
without the land part, west side of highway, each fifty-six feet, wood mea- 
sure ; to the south, the lot of Abraham Verplanck ; to the west, the strand ; 
to the east, the highway, and to the north the lot of Rachel Van Tien- 
hoven ; in length, twenty rods. (Lib. A, New York, p. 116.) 

6th March, 1663. Peter Van Cowenhoven to David Jochems — a lot 
lying without the land port to the west of the highway, having to the 
south the garden of Jan Jotes Vanbergh ; to the west, the strand of the 
North river ; to the north, the lot of Thomas Lamberts ; to the east, the 
highway, containing in breadth, before the said highway and behind, 
sixty-five feet, wood measure, and in length, north and south, thirty-six 
rods. Confirmed 12th September, 1667. 

Confirmation of the grant to Damen, by Nicolls, recited. 

Christina Capoens to Wm. Dyre, (February 10, 1687, Lib. 5, p. 161,) lot 
without the land port — east, by the highway; south, by the church-yard ; 
west, by the strand of the North river ; north, by Lambertse, sixty-five 
feet by thirty-six rods. 

Mathias Nicolls to Wm. Dyre, lot west side of the highway, near the 
Common — fifty-six feet by twenty rods, bought of Lambertse. Also, lot 
adjoining the same, one hundred and forty-five feet wide, extending from 
the highway to the river. Lib. 5, p. 237. 
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The King's Farm. 

23d November, 1705. Grant of Queen Ann to Trinity Church — bounded, 
e;istwardly, partly by Broadway, partly by the Common, and partly by 
the Swamp ; and on the west by Hudson's river. 

The leases produced in the Trinity Church case, 1 Sandford's Reports, 
show that Broadway was opened seventy-live feet north of Warren street, 
in 1750. See Bogardus vs. Trinity Church, 2 Sandf. Ch. Rep. 

Kooning's deposition, taken in May, 1751, show that the fence of the 
farm fronting the highway and Commons, from the south bounds of the 
King's Farm, to the Caleb Hook, (certainly the Calk-Hook,) or Rutgers' 
land, always stood much upon the same line or course as it then stood. 

He had known the premises for seventy years, which carries it back 
to about 1680. 

By 1761, the Broadway was certainly opened, as appears by the same 
leases, to the point between Duane and Reade streets — the south-west 
point on Rutgers' map of 1755. It is laid clown up to the Palisades, 
which were about Chambers street, and apparently beyond it ; Mor- 
gan Lewis, says that it extended from Fulton to near the Hospital. 

Loss' testimony settles the line along Broadway, from the north side of 
Fulton to a point between Reade and Duane, on Broadway. 

The map of 1728 shows the Commons commenced about Vesey street. It 
may be concluded that the Broadway, from Vesey street to near Duane, 
when opened, was opened through the common lands belonging to the 
city. 

Because it would most probably be so, instead of paying for the pro- 
perty. Because, Kooning's evidence shows the line of the fence to have 
been the same, from 1680 to 1751. In the interim, it was opened. 

Because, upon careful search, I have found no trace of land of the 
church being taken for Broadway, in this vicinity; and because, Trinity 
Church, in 1761, made cessions of all the other streets that ran through 
this portion of the King's Farm, Church, Chapel, &c, and did not cede 
any part of Broadway. (Book of Cessions.) 

We find on the map of 1728, and that of 1755, that the point of the 
Commons was about opposite Vesey street, as that of the Park is now. 
On the 4th of February, 1794, it was ordered by the Common Council 
that Broadway, beginning at the Government House and ending at Vesey 
street, and Great George street, from Vesey street to the Sand Hill cross 
road, be considered one continued street, and be called Broadway. 

Sand Hill road was in the vicinity of Eighth street. Broadway is 
called Great George street on the map of 1791. 
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Authorities for Parcel M— Diagram JVb. 1. 

1. Ground brief of Governor Kieft to Jan Jansen Damen, dated 28d 
April, 1644 ; confirmed by Nicolls, 3d October, 1677, (Lib. 1, Patents,) 
comprises two parcels — one on the west, the other on the east side of the 
highway. " That on the eastern side extends along the public road fifty 
rods." Among the boundaries mentioned is a lot of Maryn, and the road 
running betwixt the land granted and that of Secretary Cornelius Van 
Tienhoven ; returning " along the same to the starting point, on the 
common highway." 

On Wall Street. 

The parcel bounded on the south-east, about what is now the line of Wall 
street. It extended to Timon Jansen's land, seventy-two rods, nine feet 
five inches, or one thousand and ninety-four feet. From Broadway to 
Pearl street, on Wall, is about one thousand two hundred and sixty feet. 

2. Complaint of Jan Vinge, and of heirs of Ariana Cuiljivie, in 1650, 
to the Burgomasters of the damages done to their property by building 
the new walls. Valentine's Manual. 

3. Survey of Beckwith, surveyor, dated September, 16S5, by order of 
Governor Dongan, makes one thousand and fifty-five feet, from a point op- 
posite New street, (Stoutenbergb's garden,) to the Butchers' pen, supposed 
about Pearl street, about one thousand one hundred and fifty-five feet 
from Broadway. 

4. A series of conveyances to John Knight, from Peter Stoutenbergh, 
Abraham Verplanck, Lucas Tienhoven, John Vangee (Vinge,) Jacob Kip 
and wife, dated 14th December, 1685, for nine hundred and eight feet on 
Wall street, by eighty feet in depth. All these deeds recite the grant to 
Jan Jansen Damen, as the source of title. (See Lib. 13, various pages.) 
Knight conveyed these parcels to Dongan in one deed. 

5. Confirmation by Nicolls to Peter Stoutenbergh, 22d September, 1667. 
(Lib. 21, p. 176- 

6. Lucas Van Tienhoven to Gulian Verplanck, 14th, July, 1688, lot to 
the east of the garden of Stoutenbergh. 

7. Series of deeds from Gerrit J. Boose and Lucas Van Tienhoven, 
executors of Jan Vinge, of property both sides of Tienhoven street (Pine) 
generally dated in 1691 j Lib. 18, Conveyances, New York. They recite 
the confirmation of the grant to Damen. and the will of Jan Vinge. 

On Broadway. 

8. Deed by Jan Vinge for himself, and with Peter Stoutenbergh, cura- 
tors of the estate of Rachel Van Tienhoven, Abraham Verplanck and 
Gelyn Vsrplanck to Jonas Bartelf, dated 1 May, ,1671 (Book A, page 24,) 
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recites the ground brief and confirmation — grants in breadth, on the 
highway, two hundred and twenty-nine feet: length, one hundred and 
thirty-nine feet on south side, one hundred and sixty feet on north side ; 
wood measure. 

9. Jonas Bartelf to Henry Taylor, 4th May, 1G72, (A, p 135,) for the 
game parcel 

10. Henry Taylor, 1 Oth April, 1765, (Lib. 1. p. 20,) conveys this and 
other parcels of the same tract to William Dyre. In all, about four acres. 
Dyre conveyed to G. Lloyd. 

11. Jan Vinge to Gerrit Hendrickson, 17th May, 1663 ; confirmed, 3d 
May, 1667. Lot on the east of Broadway. (Lib. No. 1, Office Secretary 
of State.) 

12. Rachel Van Tienhoven to E. J. Van Tammener, 1662, (Lib. 5, p. 
225, Secretary of State's office,) " west, by the highway— in front, sis rods, 
nine feet." E. J. Van Tammener to William Dyre, for this parcel. (Lib. 
5, p. 225.) 

13. Jan Vinge, Abraham Verplanck and Frederick Phillipse, to Peter 
Stoutenbergh — west by the highway, forty feet front; one hundred 
and thirty nine in depth. (Book 2, Albany, p. 116.) 

14. Heirs of Peter Stoutenbergh to Dutch Church, 7th November, 1700, 
(Lib. 25,1 for this parcel — west, by Broadway. 

On Maiden lane- 

15. Gerrit R,oose and Lucas Van Tienhoven, executors of Jan Vinge to 
Morris & Jones, 29th July, 1693. Northerly, to a street called Maadge 
Paadge ; easterly, by Smith street, (William ;) southerly, by Little Queen 
street, (Cedar ;) westerly, land of Lloyd. (Lib. 18, N. Y. p. 252.) 

16. Jan Vinge to Van Voss, N. and L. Vandcrgreft and Jacob Claesen, 
(in fifths,) 16th October, 1684, (Lib. 13, p. 43, N. York,) lying on a way 
called the Maadge Paadge ; in breadth, on the way, one hundred feet, 
" which aforesaid piece of ground was granted to Jan Jansen Damen, the 
25th April, 1644, in a greater quantity, and allotted me by inheritance, 
the 11th January, 1659.'' A partition had. I presume, then taken place 
among the heirs of Damen. 

17. Jan Vinge and Peter Stoutenbergh, " trustees of Pi.achel Van Tien- 
hoven, one of the right heirs of Jan Jansen Damen to John Adrianzeln, 
23d October, 1C65," (Lib. A. p. 13,) recites ground brief of 25th of April. 
1644. 

18. Same, to Peter Harmon. Same date. 

19. Same, to Peter Jansen. Same date. 

Each of these three parcels is described as on the Maadge Paadge. 
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On Pearl Street and the Strand. 

It will be noticed that the ground brief to Damen does not reach down 
to Pearl street, or the river. It comes to the land described as land of 
Tymen Jansen. He got aground brief from Governor Kieft in 1642. 



Authorities for the Parcel marked Jf — Diagram 1. 

1. A ground brief from Gov. Kieft to Cornelius Van Tienhoven, dated 
14th June, 1644 ; confirmed by Governor Nicolls, 3d October, 1677, (Lib. 
2 of Patents, Secretary State's office, Albany.) Lying between the East 
river and the common highway. 

2. Transport by Van Tienhoven to Abraham Isaacsen Plank, dated 4th 
August, 1649, of a part of this parcel ; confirmed 23d September, 1667. 
(Lib. 2, p. 108.) 

3. A transport by C. Van Tienhoven to Lambert Huyberts of another 
part ; confirmed 23d September, 1667. 

4. Transport by the same to John Laurens, 29th January, 1650 j con- 
firmed 16th April, 1667, (Lib. 2, p. 18,) of another portion of the same 
parcel. 

5. Transport by the same to Dirck Volkerson, August, 1649, for another 
portion ; confirmed September, 16G7. 

6. The bulk of this parcel came afterward to be known as " the Shoe- 
maker's Field," and was derived from Cornelius Van Tienhoven, as fol- 
lows : 

The confirmation of Nicolls, of 3d October, 1677, recited Van Tien- 
hoven's death, and confirmed the property to his heirs and creditors. 
Lucas Van Tienhoven was a son of Cornelius and Rachel Van Tienhoven. 
He and Jan Vinge were executors of Rachel and Peter Stoutenburgh ; 
Jan Vinge appears to have been overseer of the children of Rachel. At 
any rate, the three unite in a transport to John Smedes, dated 1st July, 
1671, *' of the farm or Bowery, heretofore belonging to Cornelius Van 
Tienhoven." (Lib. 1 of Deeds, Sec. of State's office, Albany.) 

J ohn Smedes to Conrad Ten Eyck, Aarsen Leersen, J acob Abramse and 
John Harpending, 20th March, 1675, about seventeen acres. (Lib. 1, Al- 
bany, p. 126.) 

An adjoining parcel came from OlofFe Stevens Van Cortlandt to Cor- 
nelius Clopper,bydeed, dated in 1674. (Lib. 5, p. 152.) Cornelius Clopper, 
by deed in 1677, (Lib. 6, p. 135,) conveyed this strip to the above-named 
Ten Eyck, Leersen, Abramse and Harpending. 

And then, by deed of partition, dated 14th September, 1696, (Lib. 28, 
p. 128, N. Y.,) the property was divided among the then owners, holding 
under the above title. A map is annexed to the partition deed. The 
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general description is between Broadway and G. Van Cliffs land, and 
Maiden lane and Beekman's farm. The north-eastern limit was about 
one hundred and seventeen feet north of Fair street, (Fulton.) 

The title, down from this period, is well known to most conveyancers. 

The description of one parcel is particularly important in identifying 
the property as part of the land given by Kieft to Van Tienhoven, and 
its extent. The boundary is, on the north-west, by the street called the 
Broadway, and along said street, as it was then fenced in, five hundred 
and eighty feet, (575 by the ground brief ;) and on the north-east, bound- 
ed by the ground commonly called Governor Dongan" s Garden, and some 
part of the Commons being along said garden and Commons, one hundred 
and sixty feet ; bounded, on the south-west by Maiden lane ; south-east, 
in the rear, by other lots — being lots 160, 161, 162, 163 and 164. 

There was a proviso in this deed, that two streets, one of thirty-three 
and the other of thirty feet wide, were to be deducted out of these lots. 

Spring Garden. 

The parcel of the Shoemaker's Field, which lay to the north of Fair 
street, being about one hundred and seventeen feet on Broadway, and one 
hundred and sixty feet deep, came to be called Spring Garden. It is so laid 
down on a map of March, 1759, (Lib. 32, p. 198,) and is particularly de- 
scribed on a map annexed to a deed of 1790. (Lib. 57, p. 479.) So in the 
charter of 1730, the boundary of the West Ward was along the rear of the 
houses that front the Broadway, up to the north part of the rear of 
Spring Garden house. On the map of 1728, we find the line of the West 
Ward, running to the north side of Fair street. And in an ordinance of 
the Corporation, in 173-4, when Chatham street was ordered to be opened, 
(as laid out under an act of 1707,) the point of beginning was Spring 
Garden. It ran up, therefore, just about to the south side of Ann street. 

0. The Vineyard. — Next to the Shoemaker's Field, was what was called 
the Governor's Vineyard, and in some documents, Dongan's Garden. It 
appears on the map of 1695, rather set back from the line of Broadway ; 
and this corresponds with the description of one parcel of the Shoemaker's 
Field, before noticed ; here the boundary is the Governor's Garden and 
some part of the Common. 

In May, 1685, a survey of the Vineyard was made by direction of 
Governor Dongan, and on the 10th day of June, 1685. John Knight con- 
veys the premises to Thomas Dongan, by the following description ; A lot 
&c, without the gate, near the windmill, beginning at the fence of the 
Shoemakers lands; thence east, 43 S 23 20-25 rods, to William Beek- 
man ; then along, the same, 21 19-25 rods ; then, north-west, 10 
11-25 rods, to the Commons ; then, south-west, 27 16-25 rod3. Bounded 
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south-west by the Shoemaker's land; south-east by Beekman : north- 
west by the Commons and highway, oontaining two acres three rods. 

On the 10th day of July, 1762, (Lib. 16, p. 207,) Thomas Dongan con- 
veyed to Thomas White the lot of ground known as the Vineyard, east of 
Spring Garden, bounded, south-west by Spring Garden; south-east by 
Kipp street ; north-east by the Commons ; north by the road to Fresh 
Water, from Spring Garden ; on one side three hundred and ninety-one 
feet ; on the other, three hundred and forty-five feet ; on a third, two 
hundred and sixty-nine feet ; and on the fourth, one hundred and ninety- 
two feet. A map of the Vineyard is to be found in the Register's office, 
made in 1759. (Map 153.) 

Broadway, on the east side, ended just where the Vineyard began, viz ; 
just opposite to the north line of St. Paul's Church, at the turn of the 
line, a little south of Ann street. A road was laid out from Spring Gar- 
den to Fresh Water, by order of the Corporation, dated the 20th day of 
February, 1734, under the statute of 1708 ; and in June, 1774, the Corpora- 
tion ordered that the street, beginning at the house of Andrew Hopper, 
nearly opposite St. Paul's Church-yard, and leading to Fresh Water, 
should be called Chatham street. (Lib. 7, p. 327.) 

Spring Garden was that part of the Shoemaker's Field, which lay to the 
north of Fair street, being one hundred and seventeen feet along Broad- 
way. This clearly appears, from the map of 1759, (Lib. 32. p. 198.) and a 
map of 1790, (Lib. 57, p. 479.) 

The strip of ground now occupied by the Presbyterian Church, was 
leased by the Corporation in the year 1766, and was surveyed by Mars- 
chalk in May of that year. The petition of the trustees for the grant 
speak of the parcel as being to the north-east of the Vineyard, and op- 
posite the old windmill spot. 

P. Governor W. Kieft to Philip De Truyn, 22d May, 1640. (Book G. G. 
Dutch Records, p. 34.) A piece of land near the Smith's Valley, having 
C. Van Tienhoven on the south-west, and David Provost on the east- 
north-east ; extending, in breadth, from Van Tienhoven's land to Bestaver's 
Cripple Swamp, forty rods, at twelve feet to the rod, west-south-west and 
east-north-east ; in length, along from the strand, sixty-eight rods north 
and by west, and (N. N. W.o) by the land of David Provost ; in breadth, 
along the shore, on the Smith's Valley, to the fence of David Provost, 
forty-eight rods. 

Isaac De Forest to Thomas Hall, 27th August, 1654 ; confirmed 15th 
April, 1667. A piece of land at the easternmost end of the Smith's Val- 
ley, having the land, heretofore belonging to Cornelius Van Tienhoven, 
on the west and south-west, and that of David Provost on the east-north- 



* Unintelligible in original ; but see next deed. 
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east, stretching, in breadth, from the land of Cornelius Van Tienhoven to 
Bestaver's Swamp, forty rods, at twelve feet to the rod ; west-south-west 
and east-north-east, then along to the strand, sixty-eight rods; north- 
west and south-east by the land of David Provost; in breadth, along the 
strand, on the Smith's Valley, to the fence of David Provost, forty-eight 
roda. A part was afterward transported to Isaac Allerton, lying between 
Queen street and the river. 

It is clear that this parcel was vested in William Beekman before 1656. 
He petitioned the Burgomasters and Schepens, stating that certain per- 
sons claimed a right of way through his farm, and requested that they 
might be called upon to show their title. The claimants stated that they 
and their neighbors had for many yeai'S herded their cattle on the Com- 
mon, and that there had been a right of way there before that time. — 
(Dutch Kecords, 1656.) 

In the muniments of title of parcel R, he is spoken of as the owner of 
this parcel in 1671. 

P. 1. The map of Beekman's Pasture, (vol. 28, p. 382, N. Y. Reg. office, 
1708 ; also map 18, tin case,) makes a distance of about six hundred and 
sixty feet from Queen street to Cliff street, and the eastern line runs along 
the Swamp, called Beekman's Swamp, on the map of 1728. 

The addition of one hundred and fifty-six feet would make up the eight 
hundred and sixteen feet of the De Truyn grant ; and from the north 
side of Queen street to the strand may reasonably be taken as that dis- 
tance. The shore there was at a farther distance from Queen street 
than it was farther south. 

The map of the Pasture shows about six hundred and thirty-five feet 
on Kip street, (Nassau,) and about five hundred and seventy-two feet for 
the extent on Queen street. The extent in the ground brief to Be Truyn 
is five hundred and seventy-six feet on the strand. 

Along Kip street, (Nassau,) the pasture extended sixty-five feet beyond 
George street, and ran, on a varying line, down to Queen street. 

I have not ascertained how Beekman got title to this parcel. It must 
have been before 1685, as the description of the Vineyard bounds upon 
him. There cannot be a doubt, however, that he acquired it under a 
Dutch grant. 

Q. Cripple Bush, 0?' Beekman's Swamp. 

Granted by the Mayor, Alderman and Commonalty to Jacobus Roose- 
velt, 20th July, 1733, recited in a deed of partition, 27th February, 1734, 
(Lib. 32, p. 482,) as all that parcel of land, commonly known by the name 
of the Cripple Bush, containing four acres and a half; bounded, on the 
south, by land lately of William Beekman ; on the west-north-west and 
northerly, by land lately claimed by Jacob Leister and Margaret Vande- 
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water ; easterly, by land claimed by Cornelius Clopper, and the heirs 
and devisees of Theophilus Els worth. 

The parties are Abraham Van Wyek, Jame3 Roosevelt, John Roosevelt 
and John Chambers. 

A map accompanies the deed, p. 431. 

On this are laid down, Frankfort street, on the north-east j Gold street, 
about one hundred feet west of Frankfort, and one hundred feet north- 
west from Gold ; Jacob street runs through the parcel, from Frankfort to 
Ferry ; Queen street lies to the south, about one hundred and ninety and 

two hundred and twenty feet. 

m 

"R. The boundaries of parcel P, show that the piece of ground on the 
north-east side, belonged to David Provost in 1640. 

I have not found a ground brief to him, although his land is mentioned 
in a brief to G overt Lookerman, of the 20th March, 1642. 

It seems that on the 10th June, 1671, these pieces were sold at publio 
auction, in one parcel, and bought by Balthazar Bayard. On the 25th 
January, 1683, B. Bayard conveys the parcel to Creetjie, widow of Hend- 
rich Vandewater, Theophilus Elsworth and Harman Jansen. (Lib. 13, 
p. 38, N, York,) containing three morgens and forty-five rods, say six 
acres and a third. It is mentioned as lot No. 1 ; and one of the boundaries 
is lo* No. 2. 

The share of Hendrick Vandewater got into Theophilus Elsworth, by 
deed of 11th March, 1695. (Lib. 30, p. 140.) 

Then, a deed of partition, dated 17th July, 1697, is made between 
Creetjie, widow of Hendrick Vandewater, of the first part, Theophilus 
Elsworth, of the second part ; and Margaret, widow of Johannes Clopper, 
of the third part. The deed recites the conveyance of Bayard, also a deed 
from Hermnn Jansen to J. Clopper, of 20th April, 1693, for a third part; 
and proceeds to make a division in three parts. The three parcels are of 
two acres, eleven rods each, (6 a. 33 r.) The boundaries are upon Beek- 
man and the Swamp, and the eastern parcel begins at the north-east 
corner of Leister's fence. 

S. It will be noticed that the grant by the Corporation of the Bestaver's 
(or Beekman's Swamp,) is bounded on the west, the north-west and 
northerly by land lately claimed by Jacob Leister and Margaret Vande- 
water. So in the partition deed of 1697. of parcel R, the eastern lot be- 
gins at the north-east corner of Leister's fence. 

I am inclined to think that the parcel S, and probably P 1, was in- 
cluded in a ground brief from Governor Kieft to Govert Lookerman, 
in 26th March 1642. 

In 16S2, Jacob Lookerman conveyed to Jacob Leister, (Lib. 6, p. 337,) 
and in 1682, Govert Lookerman and Maadjtie, his wife, and Jacob Look- 
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erman, senior, conveyed to Jacob Leister all the estate of their father and 
mother, and of Cornelius Dircksen, in the city of New York. (Lib, 23, 
p. 75.) The extent of Leister's possession I have not ascertained. 

Chalk Hook, or Kolk Hook. 

This piece of ground extended from the King's Farm, between Reade 
and Duane streets on the south, to near Canal street on the north, and 
about Church street on the west, (at the southern side,) and along the 
borders of the Fresh Water, on the eastern side. 

Pedigree and Dates. '% 

Jan J ansen Damen received a ground brief from Governor Kieft, dated 
15th March, 3646, for this parcel. Left Ariana Cuilyie his sole heiress. 
She married Gulyn Vinge. Their children were Jan Vinge— Rachel, 
who married Cornelius Van Tienhoven ; Christina, married to Dirck 
Volkerson ; and Maria, married to Abraham Verplanck. 

Peter Stoutenburgh, describes himself in a deed 14th June, 1G85, as one 
of the assigns of Christina, one of the heirs of Ariana Cuilyie, sole heiress 
of Jan Jansen Damen. 

Granted by ground brief of Governor Kieft to Jan Jansen Damen, 
15th March, 1648; confirmed to his creditors and heirs by Nicolls, 
on the 3d of October, 1667. Described in the ground brief as " the land 
heretofore, ten years ago, leased to said Jan Jansen Damen, in size, ac- 
cording to the map of the same, twenty morgens, three hundred and 
eighty-six rods." This is marked in the deed as Chalk Hook. (Book of 
Patents, Secretary's office.) 

It appears that there was a partition made the 17th of April, 1671, be- 
tween the owners of Chalkie Hook. (Lib. 25, p. 110, Register's office.) 
They are named as Gulyn "Verplanck, John Vangee, (no doubt our old 
friend Jan Vinge,) Thomas Lodwickson, and Christopher Hooghtland. 
The deed is stated to be on the records of the city. 

There is in the Register's office a map of Chalkie Hook, made by J. 
Howell, dated April, 1689. (Map No. 116.) On this there appears four 
lots ; No. 1 is the south-westernmost, and is marked Abraham Verplanck ; 
No. 2, the south-eastern, marked Jan Vinge; No. 3, the north-western, 
marked Thomas Lewis ; and No. 4, the north-eastern, marked Jacobus 
Van Cortlandt. 

On the 19th September, 1698, Isaac Verplanck and others, describing 
themselves as heirs of Abraham Verplanck, executed a power of attorney 
to John Abeal to convey real estate. 

Under that power, 27th February, 1699, J. Abeal conveyed to William 
Huddlestone "all that tract or lot of ground, in the city of New York, 
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bounded south and west bj the King's Farm, north by the land late of 
Thomas Lodwickson, deceased ; and on the east by the land of John 
Vangee, deceased ; containing five morgen and two hundred and ten rods, 
and called No. 1 , being the fourth part of a certain field, called the Calkie 
Hook, as appears by a deed of partition, &c. 

June, 1703. (Lib. 25, p. 114.) Deed from ffm. Huddlestone to Capt. 
Richard Hill for the same premises. 

14th December, 1713, (Lib. 31, p. 115,) Richard Hill conveys the same 
premises to Anthony Rutgers, (Or.,) the fourth part of the Calckie Hook. 

Map made by Goerck, in 1790, of property late of Anthony Rutgers, (map 
No. 486, Registers office,) on this, the northern boundary is Leonard 
street, and the line continues on Broadway to the Hospital grounds. 
Behind the Hospital grounds, its southern boundary, ia Barley (Duane) 
street ; and the ground of the English Church, all along on the "west. 

Again, the Hospital ground was conveyed by a deed from Anthony 
Rutgers, dated the 23d June, 1772. (Lib. 45, p. 213.) A survey, made 
by Bancker, is annexed. 

The street is laid down as Broadway, of eighty feet in width. 

In January, 1795, there was a division of property at Calckie Hook. 
(Lib. 27, p. 94.) 

It is impossible to doubt that one of the lots of the Chalkie Hook divi- 
sion of 1671, is thus ascertained ; and that it ran from the King's Farm, 
on the south, (about Duane street,) to Leonard street, on Broadway, and 
extended on Duane street to the east line of the King's Farm, 
feet. 

This line varied, as the upland varied, which it pursued. 

Again, the north-western lot is marked on the map of 1689, as be- 
longing to Thomas Lewis. 

On the seventh day of October, 1669, Petrus Stuyvesant makes a trans- 
port to Thomas Lewis, in which is recited the ground brief of Kieft to J. 
J. Damen, of 15th March, 1646, a transport by Damen's heirs and exe- 
cutors to Augustine Herman, 17th October, 1661, and of Herman to 
Stuyvesant. Stuyvesant then conveys one quarter of the land called the 
Kolk Hook to Thomas Lewis. (Lib. A, N. York, p. 102.) 

Deed 29th September, 1760, (Lib. 35, p. 382,) recites a division of three 
quarters of the parcel of ground called the Calck Hook, near the Fresh 
Water and land of Henry Rutgers, deceased, between the children and 
devisees of the late Jacobus Van Cortlandt. That on such partition lot 
No. 2 fell to the share of Frederick Van Cortland, containing three acres 
and forty-five perches ; lot No. 3, to John Chambers, and lot No. 4, to 
Peter Jay and Mary, his wife. 
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Frederick Van Cortlandt, devised his lot, No. 2, to hia two sons, 
Frederick and Augustus. 

On the 1st June, 1758, Isaac Bedlow released to Jacobus Van Cortlandt 
one-eighth part of the Chalk Hook. (Lib. 34, p. 467.) 

Deed from Augustus and Frederick Van Cortlandt to the Corporation, 
dated in 1774, for an acre, of land lying on Great George street, to the 
westward of land of Peter Jay. 

The share of Peter Jay and Mary, his wife, fell, in whole or in part, to 
the late Peter Augustus Jay and his sister ; and two houses on the corner 
of Broadway and Walker street were built upon it, and several on Walker 
street. 

A partition deed was made in 1810, between Peter Jay and P. J. Mun- 
roe, (Deeds of Cessions, p. 160,) which shows a line on Broadway begin- 
ning seventy-two feet from White street, and running five hundred and 
ninety-eight feet seven inches, or four hundred and seventeen feet north 
of Walker street. Its extreme length on the south side ran into Collect 
street, now Centre. 



The title to Broadway, above Art street, (Eighth street,) ia thus estab- 
lished. 

The following notices appear in the General Index to Books 8 to 19, in- 
clusive. This index has been made to cover the matters of all these 
volumes, and there is no separate index to many of them. It is remark- 
able and unfortunate that the Books Nos. 13 and 14 are lost, (a) 

(Index to Lib. 14.) 

" Committee appointed for extending Broadway, p. 64. 
" Report confirmed, p. 77. 
" Order for extending, p. 458. 

(i Report on receiving Cessions for opening, and orders, p. 559." 
These acts must have taken place, I think, in 1804. 
The following minutes of proceedings are, however, to be found: 
On the 22d April, 1805, the Street Commissioner reported that the 
consent of all the proprietors of all the ground through which Broadway 



(a) The circumstances attending the loss of these volumes of the Records pre- 
sent a strange coincidence, which I submit for the consideration of the philoso- 
phical. About five years ago, as Mr. Valentine states, ho missed them. About 
five years ago, the great attack upon the ferry rights of New York commenced. 
It is also a curious fact, that in the General Index, that part as to volume 14* 
which had the letter F, has been neatly cut out 
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is to be extended, between Art street and the tulip tree, to cede to the 
Corporation their proportion of the ground for said street, except David 
Dunham, T. and S. Burling and tenantrs under them. That H. Spingler 
had consented, on condition of being exempted from costs. He recom- 
mended a precept for a jury. 

August 5, 1805, a report of the Comptroller was made, showing the 
amount of damages assessed by the jury, as a compensation for extending 
Broadway, being the sum of seven thousand and twenty-one dollars and 
fifty cents, as follows ; (a) 



I>. Dunham, buildings, $1,000 — land 


- $1,450 00 


Wm. Shartzell, . " 


- - 467 00 


Michael Da Gray, " 


460 00 


Thomas Burling, building, 900, " - - 


• - 1,385 00 


Samuel Burling, " 


- 1,187 00 


And for fence, 50 




Henry Post and C. M. Slocum, " 


62 60 


John Harmon, " 


50 00 


Abraham Cargill, " - - 


45 00 


Wm. Shartzell again " 


35 00 


$1,950 


$5,071 50 



A series of cessions were then made, a record of which is to be 
found. (5) 

Henri/ Brevoort, 30th May, 1806 — Grants a strip eighty feet wide, ex- 
tending from ground of Captain Randall to ground of Mary Brady. 

Mary Brady, 30th May, 1806 — Grants a strip eighty feet wide, from 
ground of Henry Brevoort to ground of David Mann. 

David Mann, 30th May, 1806 — Grants a strip eighty feet wide, ex- 
tending from ground of Mary Brady to ground of Rachel Arden. 

Rachel Arden grants a similar strip. 

Joseph Mott, 13th June, 1806 — Grants strip for the purpose of extend- 
ing Broadway, eighty feet wide, from ground of Rachel Arden, to Henry 
Spingler. 

Henry Spingler, 4th January, 1806, — — p. 91— Recites that parties of 
the second part (the Mayor, &c.,) had laid out a street through the whole 
extent of the premises ceded, called Broadway ; and thereupon conveys 
a strip eighty feet wide, from the ground of Joseph Mott to the ground 
of David Dunham. 



(o) Lib. 15, 345. 

(6) Book of Cessions, Office of Street Commissioner. 

8 
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David Dunham^ 17th February, 1806 — Recites that Broadway was to 
be made from the ground of Captain Randall to a house known by the 
name of the White House ; and grants a strip of ground. 

Similar grants 'were made by William Hamilton and Gideon Tucker ; 
by William Shatzel, Michael De Gray, Thomas Burling & Son, John 
Harmon, Abraham Cargill and Ebenezer Clark. 

In all these conveyances, full and legal words are used to tranfer the 
fee — and the use is thus declared : 

" In trust, that the same be kept open as a public street, for the use 
and benefit of the inhabitants of New York, forever ;" or words similar 
in their meaning. 

A map is referred to in many of these grants of the ground thus taken, 
made by Maguire, and dated August 10, 1804. I have not been able to 
find it. 

The map, in Atlas No. 8, in the Street Commissioner's office, will supply 
the loss, to a great extent. And we find, in general, the names of the 
grantees in these cessions, with the extent of their possessions. 

It then appears that this line ran from about Art street to about Six- 
teenth street. At this point, the continuation ran into the old Bowery 
road; and this road continued under the name of Bloomingdale road to 
the old House of Refuge, near Twenty third street ; when the old 
Post road went off to the eastward, and the Bloomingdale road, as gene- 
rally called for the last thirty years, went on to the north-west. 

From above Sixteenth street, Broadway has been opened to its 
present extent, under acts of the Legislature, amending the map of 
1805, and opened according to the provisions of the act of 1813. 

It would be too extensive and laborious a task to trace the titles to the 
parcels which have come from the Butch Government. It may be useful, 
however, to notice some of the largest parcels. 

Bowery, No. 6, consisted of fifty-seven acres ; and was granted by Kieft 
to Conelus Jacobson, 18th March, 1647 ; confirmed to Francisca Herman, 
10th August, 1668; and granted by F. Herman to Wolfert Webbers, in 
1685. (Lib. 2. p. 132, Albany.) 

Bowery, No. 5. adjoined this to the north ; consisted of fifty acres, and 
was granted by Kieft to C. Claesen, 13th December, 1645 ; by Claesen 
granted to William Beekman, 22d March, 1653, and confirmed by Nichols, 
10th August, 1667. 

To the north of this was the Pennebacher's Bowery, granted by Gover- 
nor Kieft to Garret Jansen Van Oldenborck, 17th February, 164G; about 
ninety-one acres. 

A ground brief to Wolfert Webbers by Stuyvesant on the 2d April, 
1650. Confirmed to his widow by Nichols. 
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These parcels lay on the east side of the Bowery, and I think the last 
began about the junction of Pearl or Roosevelt and Chatham streets ; 
and that the others adjoined them to the northward. 

A ground brief to Claes Tennisen, 12th October, 1662, (Lib. 2, p 108.) 
for about ten acres ; also on the east of the highway, adjoining land of 
Thomas Kali. 

A ground brief of 13th March, 1647, to Claes Van Elsland ; confirmed 
to Andrew Webber by Governor Lovelace, 18th June, 1670; for about 
twenty-five acres. (Book of Patents, B. 93.) 

Stuyvesanfs Bowery. 

Governor Kieft to Lewis Arenden, 19th October, 1645, transported to 
Governor Peter Stuyvesant, 18th July, 1663, a parcel of land which is 
part of that now commonly called Mynheer Stuyvesanfs Bowery, contain- 
ing about seventy-eight acres, or thirty-nine morgen, together with the 
meadow ground or valley thereunto belonging. Confirmed, 6th Nov., 
1667. (Lib. 2, p. 240.) 

12th March, 1651 — The West India Company Bowery, granted to Jan 
Jansen Damen, trustee of Peter Stuyvesant ; confirmed to Peter Stuy- 
vesant, 6th November, 1667. (Lib. 2, p. 140.) A parcel of land located 
as above, of about six score acres, or sixty morgen. 

Ground brief of Governor Kieft to Herman Smeeman, 2d April 1647: 
confirmed 6th November, 1667. (Lib. 2, p. 139.) Transported by Swee- 
man to William Beekman, 1st April, 1653 ; and by him to Peter Stuy- 
vesant, in 1656. (Lib. 2, p. 146.) A parcel of land on Manhattan Island, 
lying and being towards the East river, having to the north the Bowery, 
formerly belonging to the West India Company, containing, in length, 
along the strand of the river, on a south-east line, eighty rods, &c, about 
forty-six acres. 

Grants to Free Negroes. 

In Liber 2, p. 121, &c, of the Patents, &c., in Albany, is a long series 
of grants made to free negroes. Many of them are described as lying 
along the highway, near the Governor's Bowery — No. 1,) to G. Santome : 
No. 8, to Domingo Angola. These would deserve great attention in set- 
tling the origin of title in the Dutch grants. There is a tradition that 
part, at least, of the Bayard farm consisted of these parcels, or some of 
them. 

The east part, as it was termed, of this farm extended along the Bowery, 
from about Pell street to Prince street, and between Bowery and Broad- 
way. The West Farm was from about Howard to Amity street. (Map by 
Marschalck, January 15, 1752.) 
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Part of this property came from Governor Fletcher, by a grand and 
confirmation of October, 1697. 

In one of the grants to the free negroes, (that of Kieft to Gratian Dan- 
gola, of loth December, 1644,) confirmed to Christophel Santome and 
Manda Dangola, 19th October, 1667, (Book 2, p. 131,) one of the boundaries 
is old Jan's land. The parcel is of ten acres. 

In the grant of 1654, by Stuyvesant to Annetje Jans, widow of Everardus 
Bogardus, so much discussed in the Trinity Church case, the course 
begins at the fence near the house at the river side, and runs north by 
east, to the division line of old Jan's land, two hundred and ten rods ; 
from thence along the said division line, east by south, to the Swamp; 
then south-west, one hundred and sixty rods, from the Swamp to the 
river side, extending west, in breadth fifty rods. 

The northern line of Trinity Church possession was about Christopher 
street, and two hundred and ten rods along the strand would bring it to 
about Canal street. 

The southern parcel, it can scarcely be doubted, set forth in the 
transport to Governor Lovelace, ran from the above parcel down to the 
line between lleade and Duane streets ; and these made up the Dominies' 
Bowery. These pieces, with the parcel down to Fulton street, came to 
be possessed and known as the King's Farm, and so passed to Trinity 
Church. The latter parcel was known as the Company's Land. 

Another parcel, on the south side of Fresh Water, of over four acres, 
was granted by Governor Stuyvesant to Paulus Schrick on the 31st of 
January, 1662. (Albany Records.) 

This piece became vested in "William Merritt, prior to 1698. 

William Merritt to William Janeway, October, 1698. (Lib. 9, p. 163.) 

A map of this property is to be found in tin case No. 111. (Record 
office, N. York.) I think that this map includes another parcel, which 
was granted to Paulus Schrick, by ground brief of Governor Stuyvesant, 
and described as beyond Fresh Water, near the Bridge- 

The map shows the property running along Chatham street, from Pearl 
street (Magazine) to Duane. 

I shall only refer to one other parcel to the south of Fresh Water. 

Anthony Colve, by ground brief of the 14th October, 1673, conveyed to 
David Provost a parcel of ground thus de-cribed : — Beginning on the 
north end of the highway that leads to the Calk Hook ; containing, in 
breadth, fronting on the west side the highway, twenty-four rods ; in the 
, rear, on the east side, likewise twenty-four rods ; in length, on both 
sides, as well along the Calck Hook, as on. the south side, forty-four 
i*rods. 
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This grant is recited in a deed from Christina Provost, David Provost, 
:md Catarina JLavion to Isaac Teller, dated 10th May, 1765, (Lib. 17, p. 
392,) of a parcel of land lying on Manhattan Island, north-west of the 
Windmill, as by a patent, &c. 

Thi3 parcel may be located between the point on the north, at which the 
Common ended, about Chambers and Reade streets; and the point where 
the Calk Hook commenced, near Reade street ; and on the east side of 
Broadway 
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